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SCOPE 


A study of the effect a Status of Forces Agreement 
and International Law will have upon the exercise of 
respective rights in certain areas of military justice, 
with particular emphasis on the recognition of the probe 
lem and svecific situations such as nerlisent homicide 
cases, search and seizure and other potential vroblen 
&reas. 
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SOME ASPECTS OF THE IMPACT OF A STATUS OF FORCES 
AGREEMENT UPON THE ADMINISTRATION OF MILITARY JUSTICE 


By Lieutenant Commander Oliver L. Frice 
Ie INTRODUCTION 


Anyone who has served with our armed forces knows that 
the disciplinary problems encountered overseas are at least 
as great as those arising in the United States! The Manuel 
for Courts-Martial and the Uniform Code of Military Justice 
were written for just this sort of world wide application, 
& body of law applicable to our military forces around the 
world. 

Today the unpsralleled global commitment of the United 
States armed forces brings to its lawyers many complex end 
unique problems which turn upon the interpretations of In- 
ternational law. These problems srise as a result of large 
numbers of service personel, their families and civilian 
technicians being assigned to duty in foreien states. As 
it hes always been the responsibility of the militery com- 


wander is three fold. First, he is responsible for the 





1. “This code shall be applicable in all places.” 
Uniform Code of Military Justice art. 5 (hereafter cited 
as UCKS art. 
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well-being of these American communities composed of civil- 
fans eas well as the military establishment. Secondly, he 
is responsible to the chain of command for the discharge 

of the mission under law, snd lastly though by no means of 
least importance, the commander is responsible to local au- 
thorities for faithful observance of treaty obligations, 
adherence to host nation laws where applicable and the good 
relations and cooperation with host nation citizens. The 
magnitude of this responsibllity needs no explanation, 

The extent to which foreign law mey be applicable to 
visiting forces is dependent upnon the legal status of the 
force in the host country as established by the terms of 
entry. These terms of entry are usuelly contained in inter- 
national agreements which provide the authority for the 
vresence of our servicemen. 

Every day we read in our newspapers end see on tele- 
vision accounts of various crimes being committed, trials 
and hearings involving known and unknown persecnalities. 
Many of these situations involve unique legal problems and 
the resolution of these problems is what makes the news. 

But consider a foreign environment such as Japan, 
Germany, Italy, or other country and raise these same lezal 
issues, adding an International flavor and it becomes an- 
parent that these problems now involve additional factors 
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which make resolution more difficult. It is as if we place 
the boy on the corner, or the femily next door, smack into 

a Japsnese conmunity and tell them to continue to enjoy 

life as they know it. Froblems? They are almost inevitable! 
What the boy on the corner always considered “joy-riding"” or 
"drag-racing” may evolve into most serious crimes under the 
laws of the host nation. That is the purpose of this pener - 
to consider a very few of the problem areas which our ser- 
vice lawyers frequently encounter. 

A typical srea of potential difficulty is where & ser- 
vicemen being tricd before eae courtemertioel challenzes the 
jurisdictional basis of the trial itself beeause of ao fail- 
ure to obtain a waiver from local authorities, thereby au- 
thorizing trial by United States authorities as provided for 
by treaty. lLoes the accused have standing to raise this 
point? what are his individual rights and obligations 
under a treaty? 

fnother problem area which has arisen is the legality 
of our use of evidence obtained in eccordance with local law 
by foreign nationals but which does not meet the Constitu- 
tional requirements of our own syster of law. How does the 
law officer rule as to the admissibility of this evidence 


which the accused contends was unlawfully seized? This 


3 


Wibod Ti eh et Wot hermes rina! ee “Ne 

TAA] Shee gVOr\ Gow iter ev & «fF! (wn ewe 

wetee of curren eett Tint 6a 6) eer’ eee @ 
ee Be!) 
PETE)! Capen emmy pies ear ae com wer veal 
eg Let te senate is 9 ge smc st a “ 













ee Or es — 

nes *4 . : 
saiinninegaietiet tana 
niches inane cin ial aitadiaaitlis 
O19 Seok WO «eas TO HUNT GeO tHe TS OF 3 


question may be further compliceted by the eddition of 
other factors such af whether the search was conducted “on 
post" and whether United Stetes military law enforcement 
personnel ecconpenied the local police. 

Interesting collaterel issues way involwe the fecuring 
of sttendance et the trial of forelrn netioneals who are 
witnesses, Does the trial ccunsel's subroene vower run 
to civilians in ae foreien country? 

flthoush these questions mey frecuently appear end 
confront the nilitsry lawyer overseas, little attention 
nes been paic in legnrl writing to this earea of the law. 
in fact, only a few controversial judicial decisions heve 
been rendered, elthoush the volume of these vroblems is 
certain to increase. Therefore, it will be the purpose of 
this paver to consider the foreroing questions of jurisdic- 
tion, search and seizure, neglirent homicide overseas, and 
witnesses while attempting to ascertain whether logical 
conelusions can be drewn in rerard thereto. 

It will not be the purpose of this pever, however, to 
develop in any detail the history of criminel jurisdiction 
overseas or the many tyres of internetionel agreements, in- 
Cluding the much discussed North Atlantic Treaty Orraniza- 


tion - Status of Forces Agreement, for it is at once 
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Aiscernible that much has elready been written in this 


hw 


area. 

7. obtain much of the informetion in this articie I 
contacted several judge advocetes with consideradle ex- 
perience in the areas noted. ‘Some of these individual 
were contacted by questionnaire, others by interview. 
heir comments and replies will be used throughout this 
peper and reference will be made thereto. 

fs this paver is bacicelly concerned with specific 
aspects of ae NATO-SOPA type agreemont and its errects upon 
the administration of militery justice, it may be helpful 
to an understanding of the problem briefly to consider 
the jurisdictions! aspects of receiving and sending stetes 
and the WATO Stetus of Porees Agreenent itself. nee this 


vantage point hes been echieved, the specific questions 


stated above end other problem areas can be considered. 





2. There are several excellent sources which explain 
in detail the status of visiting military forces. These 
inciuce Snee & Pye, Etatus of Forces Agreement: Criminal 
Jurisdiction (1957); Re, The BATO stalue of Forces Arreement 
EN6 internet 1 ona) Lew, 50 Nw. + 346 955); kote, 

rim sdictior Ove} Amer pene Ferces Abroad, 


reve 046-50 (1957); loldwin, foreisn 
"9 1958 Wis. L. CV « 
Jurisdiction Over 


Visitine Armed Ral Ry U. S. Naval war Colleg @, 52 
3 : Lew Studies, 1957-1958 (1965), 
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II. CRIMINSL JUPISPICTION OVER VISITING ForcEs 


he 


When the actual fighting of world War II ended it 
was obvious to most of the countries of the world that 
some orernization of states would be necessary to keep the 
peace, namely some collective security system which would 
provide the basis for mutual defense and at the same time 
provide the states concermed with a guide to the solution 
ef problems inevitably arising from the presence of visite 
ing protective militery forces. Althourh some of the 
treaties were implemented for different purposes and there- 
fore took different forms, a treaty which precisely defined 
the status of the visiting forces and syvecified the resnec- 
tive powers which the receiving and sending states might 
properly exercise with regard to each other wes the ob- 
vious enswer, ” elthough at the time of their implementation 
considerable hue and cry was raised by Congressmen and 
others claiming amongst other things that "our servicenen 
could not receive fair trials in foreign countries" and 
thet “we were negotieting away the servicemen’s Constitu- 


tional rights." 





3. For an excellent discussion of jurisdiction see 
these works listed in footnote (2). Also, The Exercise of 
Uriminal Jurisdiction Under the NATO Stetus of Forces Arree- 
pent, Vol. 51, No. 1, The American Journel of International 
Law (1957). 









Sau * eee nTy 2 
= & , 


7) Geemee (J oe Afaee “os eeienet'’ Laer oD ee 
eee chrome ws 1b Sererure #45 to rwoo cf 160! me oo 
es. ee eee + 2 
pived MAL esters Eihetivey eridavi ive ence ufone 
Se ee ee ee oe ee 
mofrated #09 oF abliy 5 nt ty Saveoonme estas witt abbve 
ee ie 
ST es SI eal 
hamish Tiveiowts molde viens 46 jaitet + 
SE beret Leni aw 

























e¢ion hes jurisdiction over such forces for criminecl offenses 
the sending state or the receiving stete in whieh they would 
be strtionec? Nistoricelly some courts heve held thet under 
Anternetionsal law eo forcimm foree invited inte e State with- 


out eonciticns as en ally or a guest is ar impliertion inm- 


a 


mame from the jurisdiction of the reeeiving state. QOTm 


ot 


writers heve sugeestec that the vrovesition that a hos 
state is obligec to rrant irmimity to members of a visiting 
foree if a rule of internatiecrnal lev,” while others state 
that emy imemnity vicitine forces mar heve is cetermined 
only hy hguetewst.” However, the view whien has the sup- 
wert ef the bulk of prectice is that, in principle, nembere 
of visiting forces are subject to the criminal jurisdict’ 
of iocel courte, enc thet eny derogations from that vrin- 
Ciple require snecific erreement of the local State by 


treaty or otherwise. The Agreement of June 19, 1951 





kh, Dictum of Chief Judre Fershall in The Schooner Exe 
echenge v. McFaddon, 11 U.S. 116 (1812); Coleman v. Tenmessee, 
o7 U.S. 509 (1878); Dow v. Johnson, 10C U.S, 158 (1879). 


5. See Kings 1 13.¢¢. eet y Armed Yorces, 

36 < Je Int'l Le. 539 (1942)s i: Further De 

vor ing Jurisdiction Over Friencly Yorelen fLrme Sy 
fe SnBTL Le. 2 1946). 
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6. See fe, suvra note 2. 
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between the Parties to the North Atlantic Treaty recognizes 
the general jurisdiction of the receiving Stete., By wey of 
exception, the Agreement permits the jurisdiction of the 
sending State over the members of its armed forces whicen 
are directed solely against the proverty or seeurity of 
that State or solely against the person or property of 
another member of its forces or which arise out of any act 
er omission done in performance of a legal duty.” In 1957, 
in three cases the Supreme Court of the United States fur- 
ther limited the courtemartial jurisdiction of the United 
States overseas which had been exercised under the pro- 
visions of Article 2(11) of the Uniform Code of Military 
justice .° These decisions in effect denied the existence 
of the customary international rule of implied waiver of 
jurisdiction by the host Ctate when such an imolied waiver 
is sought to be besed solely on an unconditional invitation 
from the host Stete. The court held, in Wilson v. Girard, 


? that "a sovereirn 








7. See I Oppenhein, International Lew 849 (8th ed. 
Lauterpacht 1955). 

8. Reid v. Covert, 354% U.S. 1 (1957); and the con- 
penion case Kinselle v. Druerer, 7254 U.S. 1 (1957); Wilson 
ve Girard, 354 U.S. 524 (1957). 


9. Supra note 4, 
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nation has exelusive jurisdiction to punish offenses ageinst 
its law committed within its borders unless it expressly or 
impliedly consents to surrender its jurisdiction” and that 
generally the only jurisdiction which United Stetes military 
authorities could exercise over its military personnel in 
sovereien foreien countries was that which was permitted by 
the express consent of the foreien gsovernment concerned. 

The United States hes sought to nerotiate detailed agree- 
ments with all foreign countries where our forces are to be 
stationed. 

The United States has entered into several agreenents, 
the mest significant of which is the Agreement between the 
Parties to the North Atlantic Treaty Regarding the Status 
of Their Forces, hereinafter referred to as the “NATO Status 


19 


of Forces Agreement.” Probably the key article for our 


purposes, and the one most often cited, is articie VII of 





this agreement which provides amonrst other things that the 
sending state shell have “the right to exercise exclusive 
jurisdiction over persons subject to the military law of 
that State with respect to offenses, including offenses re- 
lating to its security, punishable by the law of the sending 





10. &ULS.T. & OIA. 1792: T.1.4.8. No. 2846, signed 
at London, June 19, 1951; advice and consent of Senate oh- 
tained July 15, 1953; ratified by the President July 24, 1953 
entered into force Aurust 23, 1953. 
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State, but not by the law of the receiving State.” The 


ywattern of jurisdiction over visiting military forces 
established by that Agreement was adopted in the United 
States ~- Japenese Stetus of lorces Agreement on 19 January 
1960.7 The NATO Status of Forces Agreement came into 
foree on 23 August 1953 with the United Ctates, Belgiun, 
Prance, end Norway the first of many countries to Sign. 
Sinee that time the jurisdictional pattern of the NATO 
Asreement hes been adopted by virtually every nation in 
which United States forces are stationed.) The NATO 
Status of Poroes fgreement therefore will be used as the 
basis for the purvoses of this paver. The criminal juris-~ 
dictional provisions of the SOPAs generally provide the 
followings: 

a. The right of both sending and receiving 


States to exercise jurisdiction over the members of the 
force, in accordance with their respective lews. 


ll. Article VII of the NATO Status of Forees Agreenent 
is set forth in Avpendix A of this paner. 


12. Administrative Agreement between the United States 
and Jepen, February 28, 19523; 11 U.S.T. & O.1.A. 1652; T.I.A.S. 
No. 4516; Article XVII, paragraphs 1 and 3 of the Japanese 
Agreement are the equivalent of Art. VII of the NATO-SOPA, 


13. See Appendix B of this paper for list of signatories 
to the NATO-~SOFA and other agreements, 
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do. Military authorities of the sending State 
have exclusive jurisdiction over persons subject to its 
military law for offenses punishable by its law and not 
by the law of the receiving State. 

ec. Authorities of the receiving Gtate nave 
exclusive jurisdiction over such persons for offenses 
punishable by its laws but not by the laws of the send- 
ing State. 

ad, In all other cases the rignt of jurisdic- 
tion is concurrent. 

(1) Primary jurisdiction, except for 
dependents, in all ef these cases is in the receiving 
State subject to waiver except with regard to those 
offenses: 

(4) Golely against the vroverty or 
security of the sending State; 

(44) Solely against the property or 
security of snother member of the foree or civilian con~ 
ponent (including all dependents) of the sending Stete; 

(441) And those arising out of any 
act or omission done in the performance of official duty. 


The NATO-SOPA establishes four types of jurisdiction 
as follows: (1) Exelusive jurisdiction - which means that 
ome perty to the agreement has the exclusive rignt to exer- 
cise jurisdiction over an offender; (2) Concurrent juris- 
diction - which means that either party has the authority 
to exercise jurisdiction over an offender; (3) Primary 
jurisdiction - which means that with regerd to an incident 
subject to coneurrent jurisdiction, one party has the first 
or initial right to exercise jurisdiction over an offender; 
(4) Secondary jurisdiction - which means thet in e con- 
current jurisdictional situation, the second party has 


@ secondary right to exercise jurisdiction if the other 
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yvarty does not chooge to exercise its primary right of 
emda ott ena” 

The Stete having the primary right to exereiss juris- 
diction may waive jurisdiction in any case snd ¢9 also may 
it waive the immmity of any of its renresentatives. Since 
any immunity is predicated on an interest of the state, it 
is the privilese not of the person but of the armed forces 
as well as to our bates.” The possibility of such 
a waiver is svnecificelly noted in the Menval for Courts- 
fartiel, United States, 1951, 2° although our present polisy 
ig not to waive jurisdiction, 

In 1965 the host countries in NATO waived their vrimary 
jutisdietion in 67% of the cases. World wide, the waiver 


rate was 65¢,27 





14, In the words of NATO-SOFA, Article VII 3(e¢) “... 
the authorities of the State having the primary right (to 
exereise jurisdiction) shall aive sympathetic consideration 
to a request from the authorities of the other State for a 
waiver of its rights in cases when that other State considers 
such waiver to be of particular importance,” 


15. Wilson v. Girard, 354 U.S. 524 (1957); also see i 
Hyde, International Law 819 (2d ed., 1945). 


17. Hearings Before a Subcommittee of the Senate Armed 
Forces Committee on Oneration of Article VII NATO Status of 
Perces Treaty, &9th Cons. 2nd Sess. 2 (1966) Stetement of Hay 
We Bronez, Director, Foreien Military Rights Affairs, Depart- 
ment of Defense. At the time of its consent to the ratification 
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Ts Le ~ rhe + ¥ % jo y ao € me & . 
in the paat, it hes béen the getiemal practice ef the 


Mites States as stnding “tate to atk Por 4 waiver in 

ah] cases itz whick the recciving Seete hes prizaxry juris- 
asctéon.? In some countries, we hevé negotiatec apree-- 
ments which are designed to maxe waiver by those govern- 
ments more or iess a matter cf course, to be granted in 

@ll except the most unusual ease.t? Our Agreement with the 
Federal Hepudlic of Germany carriec this approach e step 
further, providing for a blanket weiver cof German juris- 
diction on application of the sending state, which Cermany 


may recall in special eases.” Over all, it seems probable 





17. (Continued) of the SOPA, the Senate appended a 
statement to the text whieh directed Commanding Officers to 
press a request for waiver in any case in which it appears 
that a member of the American forces being tried by a foreign 
court might be prejudiced by the absence of safeguards similar 
to those provided by the Constitution of the United States. 

4% U.S.T. & OTA. 1828-29 (July 15, 1953); 99 Cong. Rec. 
8730 (1953). 


18. Hearings Before a Subcommittee of the Senate Armed 
Porees Committee on Operation ef Article VII, NATO Status of 
Forees Treaty, 87th Conc., lst Sess. 26 (1950). 


19. eee, the Netherlands, para. 3 of Annex to an Agree- 
ment of August 13, 1954, Greece, Art. Ii, 1, of the Agreement 
with Greece of Sept. 7, 1955. 


20. Agreement with Germany, Supplemental to NATO-SOPA 
14 UsS.T. & OTA. 5313 T.L.ALS. 5351, Article MIX with 
Respect to roreign Forces stationed in the Federal Republic 
of Germany of August 3, 1959. 
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thet most offenses are subject to the primary jurisdiction 

of the receiving State, so that, with waivers normelly srented 
in @ majority of the cases, waiver has agsumed © major role, 
Present United States policy in regard to waiver appears to 
be that it will not waive its rights but will ask for waivers 
ijn all cases excent minor violations such as traffie offen-~ 
oon. ** At this point, the reader may well question the 
declared United States policy to request ea weiver of juris-~ 
diction in almost all cases despite the fact that in many 
instances military versonnel convicted of serions cffenses 

by host State authorities are treeted with more benevolence 
then they would be under military law, thus giving the of- 
fender a better deal. 

It has been alleged from time to time that these rel~ 
atively lisht sentences nave caused discipline in the armed 
forces to suffer,-“ However,there have also been commplsints 
23 


that foreim justice ie hareh or otherwise unfair. In at 





21. Department of Defense Directive 5525.1, May 5, 1962, 
Subject: Status of Forces: Policies and Information. Hear- 
ings on H.R. 3744 and HM. 7646, Subcommittee of the House 
Committee on Armed Services, Buth Cong., 24 Sess., p. 6907 (1956). 


226 Ibid. 


23. Keefe v. Dulles, 222 F.2d 390 (D.C. Cir. 1954), cert. 
mied, 348 U.5. 952 (1955). Mre. Keefe claimed her husbend's 

Tights were violeted by the French in that he was compelled to 
be awitness against himself, might have been cruelly and 
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least one case, an accused who would have received a light 
sentence for a most serious offense had foreign authorities 


retained jurisdiction was ultimately sentenced to life im-~ 


h 
vrisonment by a general court-martial.“ 


Some writere have stated the reason for a waiver of 


jurisdiction is thet the sanctions available to military 


23. (Continued) wmnusvally punished by deportation to 
& penal colony, and was now in involuntary servitude and that 
therefore the Secretary of State had e legal duty to intercede 
and obtain Keefe's release. The vosition of the United States 
was thet the record did not suvport Mrs. Keefe's position that 
her husbend's rights were violated and that even her husband's 
commending officer did not think it necessary to request State 
Devartment action. Also, the Senate reservation did not pro- 
vide for Secretary of State intercession where American sol- 
diere’ Constitutional rishts had been violated which they 
neo not in this case, citing sec. 9, Art. Vil of NATO. 
SOPA, 


24. United States v. Grisham, 4 U.S.C.N.A. 594, 14 
C.M.R. 268 (1954). Several years ago a civilian employee 
of the Army in France killed his wife by what was described 
as a “physical beating characterized by the utmost savagery." 
France, pursuant to the asreement then effective, had pri- 
mary jurisdiction and accordingly the juge d* instruction 
intended to send the case to e tribunal correctionnelle, 
which could only impost ea sentence of up to 5 years. A 
U. S. Senator interceded in the case, however, and as a re- 
sult of discussion between the U. 5. Embassy and the French 
Minister of Justice, a waiver of jurisdiction was obtained. 
The accused was tried by Generel Court-Martial, convicted of 
murder end sentenced to life imprisonment. (See Rouse and 
Baldwin, The Exercise of Criminal Jurisdiction Under the 
JATO Status of Forces hereoment, Vol. 51, Ho. 1, The American 
fournal of International Law (1957), pase 47, footnote 91. 
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jurisdiction may be considerably more effective in securing 
compliance with the law than the sometimes less rigid senc- 
tions of foreign courts. ©? One reason which has been cited 
is the different values on “crimes of nassion, ete." Be- 
Gides the ordinary penal sanctions svailable to military 
courts, a punitive discharge, or in the ease of an officer, 
dismissel from the service, can be adjudged by court- 
martial. Non-judicial wunishments may be imposed pursuant 
So Article 15 of the Uniform Code of Military Justice, or 
the accused can be transferred. 

Another reeson for waiver is the necessity of making a 
complete disposition of an offense in ae single trial. For 
example, if a United States soldier who misappropriates an 
Army vehicle is involved in a hiteand-rim acetdent in which 
the vietim is e national of the receiving state, he hes con- 
mitted two senarate offenses arainst the law of both the send- 
ing and receiving state. The sending state would have vri- 
mary jurisdiction over the misanpropriation, while the re- 
ceiving state would have vrimary jurisdiction over the hit- 


enderun offense. If no weiver is secured and two trials are 





25. LTC Joseph Y¥. Rouse, JAGC, and ist LT Gordon 5b. 
Beldwin, JAGC, supra note 3. 
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helé, the soldier may use one court ag@inst the other by 
pleading for leniency before the first trial pointing out 

he faces a second trial, and at the second trial he may plead 
in mitigation thet he has slready been tried and sentenced 
for an offense arisings out of the same circumstances. All 
this can be avoided by obtaining waivers of jurisdiction and 
trying, all asvects of the case at once, 

It has also been stated that the success of our military 
representatives in obtaining the large number of waivers of 
jurisdiction is primarily the result of our excellent local 
Liaison. 2° Another asushor points out that the United States 
requests waivers in nearly all cases because the Commanding 
Officer must ask the receiving state to waive jurisdiction 
in those cases where the procedural safeguards set forth in 
the Constitution are lacking. The commanding officer is 
required to seek the waiver by the procedures set forth in 
the Senate Resolution of 15 July 1953.2? it has been Army 
policy to obtain the maximum number of waivers possible. 


The percentage of waivers obtained seems to pay tribute to 





26. Supra note 17, vp. 4. 
2? s 





hy pa NATO 5 ORK ~~ At ? and Vili 
in a oI 49 iv h re MAT4 
VET, Uo be Dep! & of ti “Fanpniet NO 

iw Review (1966). 


17 



















iL Cbse2 
Lary 


716 & &-ine ee oe 8 ‘ies at jhiee 

mm 4VVLe Mew Te 6 weet’ eet Ve? eee 

Ament ved @) Ameer? fieer Get be ke) corer seo © aeett wh 
(arto HOTT? pee tewting ow | oe wcleeee ee 

ee 
Cee UO DIEO) Te Per Le GEN mte 9 Red here ot 
=. «4 nha «7 4o chee Ob Se 
Trer Lite ems DW eeismey wh Suty Sederr inser cafe burt ¢ ; 
6 eerehew Te fife ova! at! ontietare ot 
tei Weeltoare ae te elvees SIF Uae OT 
pStharen Alt RENNIE OYE Che We At oterter woe 

















ak deny ee entation als itis at sec « 
tte Saee wer ar Tree ityt ar we wedeefoumt 
 pvttlaee Wether Se Shun tie fiae wy finer 
pen pe egg et wo 


— > e a ~. ®« » S, . 


Pt Si ome 








Af e court-uartiel is ordered. 





ae eee ee 


a nie 








arr WheasAT TOR CH UNMSTEL ST ave MO Pie oe ee ee 
+e D-h bade! LOk \Wa WlLGL bo Some Lhe CULL. | BN eed 


As pointed out earlier in this paper, the Uniform Code 
ef Military Justice is extra-territorial and it is appli- 
ceble in all places throughout the world where our armed 
forces may be statimei.** These jurisdictional powers 
stem from the Constitution.<? Obviously then, the multi- 
tude of problems cur nilitary lawyers will encounter in 
the many foreien countries they will be required to sit 
are increased many fold by the fact of location alone. 

The many end varied duties of the law officer of a 
General Court-Martial sare assimilated to those of the led- 


30 


eral Jude. In senerel he is responsible for the fair 
and orderly conduct of the proceedings in accordance with 
the lew in all cases which are referred to the court to 


1 
which he is eponhseut.” During the trial, he rules upon 


28. UCKJ articles 2 and 5. Note: An excellent dis- 
cussion of General Court-Martial Jurisdiction appears in 
Winthrop's Military Lew and Precedents (2d ed. reprint 1920) 
Chanter VIII, ov. 8l. 

29. Article I, sec. &. 


30. United States v. Siesak, 3 U.S.C.M.A. 714, 14 
C.M.R. 132 (1954). 


31. CM 1951, para 39(»d). 
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ell interlocutory guestiens except challengeq end adviges 
thea court on questions of lew and procedure whieh may 
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apice. Hie rulings upon any interlocutory question 
other than a notion for a finding of not guilty or the 
question of the accused's senity is finel. The question 
of jurisdiction under e status of forces tyre arreement 
is such en interlocutory issue. 

Suppose, for exemple, that prior to entering his plea 
the accused moves to dismiss all cherees and svnecifications 
on the ground thet a waiver of jurisdiction has not been 
obtained from the competent authorities of the foreirn 
country as required by the Status of Forees fArreement. 
What action should the trial counsel and the law officer 
take? Certainly, a challenge to jurisdiction is e hesic 
issve which must be resolved before the merits of the case 
are reached. This precise situation arose in 2 recent case 
wherein the accused contended that s waiver of French jurise 
Giction was not obtained in accordance with the treaty thereby 
violatins Article VII of the NATO~SOFA Acreement. -- The NATO. 
SOFA as well as those agreements which are similar to it con-= 


tain provisions stating that: 





32. Ibid. 


33. United States v. Carter, 15 U.S.C.M.A. 277, %6 
C.M.R. 433 (1966). 
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ane authorities of the ctate naving tne primary 

risht shall sive symnathetic consideration to a 

request from the autnorities of the other State 

for mn waiver of its right in cases where that 

other State considers such waiver to be of par- 

ticular imvyortance, 
Counsel for the accused asserted that the SOFA, Article 
Il and Article VII, clearly reflected that France had com- 
vlete control over its own territory; that the American 
military have no rizgnt to act on French soil except as 
provided under the terms of the Agreement; that in those 
jurisdictional areas not covered by the Agreement, the 
laws of Prence control. The trial counsel argued that 
the only nertinent question was whether or not the authori-~- 
ty to search was franted nvon probable cause. He was up- 
held by both the lew officer and the Court of Military 
Amveals. The Court of Military Apyvneals held that the 
basic requirement of liaison between American and French 
authorities was met even thouch by means of only a tele- 
ohone call with the Verdun City Police, and that therefore 
34, 


there was full compliance with the terms of agreement. 





34. A meeting with a commissioner of the Verdun Police, 
a post orovost marshal and a judge advocate representative 
ended with the Americans being informed that they could con- 
duct such searches as the one at hand without making prior 
arrangements with Prench authorities. It wes further agreed 
that this meeting was to be considered as satisfying the 
liaison requirements set forth under the Status of Forces 
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It would s@sm then im the Li@ht of the above cage tant 
exme of tne agreement must be 
wede before jurisdiction can attacn, But ome wondars what 
effect the casuel manner in whicn tne affair was handled 
by the french authorities will have on future incidents 
nvolving & search and a seizure. in effect, in this case, 
the French authorities have said, "If American's are in-~ 
volved end no Trencnmen are, just notify us and proceed 
With your search.” Certainly such a procedure may lead 
to gross svuse should the post commander fail to exercise 
care in ordering any search. In substance then the burden 
for determining whether probable cause exists for a search 
rests on the staff jucge advocate. 

The writer's interviews with many militery lawyers 
nave indicated that many weivers are ovteained as a practical 
matter often by means of a telephone call. The common of- 
fense of public drunkenness, for example, is handled rou- 


tinely and most receiving states will turn any Americen 





34. (Continued) Agreement. Cespite this, after the 
post commander had given permigsion to seareh, the Verdun 
City Police were informed by televhone of both the need and 
the reasons for pending search. Agein the Chief of the 
Verdun Police authorized the CID to proceed slone in view 
of the fect thet only American military versons were 
involvec,. 
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start uo the cnain taking those steps, from telephone eall, 
noerities, to formal Yequest to 
She “oountry representative,” as is required, Me jude 
advocate formerly stationed in France stated that even the 
more serious offenses oaly required a visit to the local 
poelies station in order to obtain a waiver. 

Since every minor traffic violation was followed by 
@ Waiver request when the agreements first became effec-~ 
tive, foreign authorities became irritated at the number 
of requests, and vrocessing of serious cases was delayed 
by the mass of minor cases. As & result, most countries 
evelved a procedure which would eliminate the necessity of 
considering all but the most important cases on a high level. 
In some countrics waivers in minor cases can be settled by 
losal authorities directly; in other countries waivers are 
automatically considered eas if a request had been submitted. 
THiS is the procedure in Englend. There, no Waivers are 
granted in traffic violations - only the most serious cases 
are considered. 

As we have seen, Article VII of the NATO-SOFA is the 
law in determining whether the receiving State will try a 
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member of our armed forces who violates ea law of the ree 
ceiving State.°?> uven so, the question still arises, howe 
ever, whether a violation of the local law under Article II 
is ipso facto an offense under Article 124 of the Uniform 
Code of Military Justice so that he may be tried by the 
State send ing the serviceman. If the receiving State trics 
him, the problem of double jeopardy arises in any attempt 
by the sending State also to exercise jurisdietion. ”° If 
the receiving State does not try the individual, then the 
problem is twofold: (1) Every violation of one of our 
local State laws is not in itself an offense under the 
Uniform Code. There must be some service discrediting 
facts and circumstances attendant to the violation.” 
Therefore, reasoning by analogy, if the individual is not 
triable under any other article of the Code, the foreien 


infraction does not automatically cause him to violate 





35. See Appendix 4, vare 3 of this paver. Traffic 
offenses are not specifically covered by para 3e of Art. 
VII of NATO-SOFA; therefore, primary jurisdiction falls to 
the receiving state in sccordance with para 3b of Art. VII. 


36. Art. VII, sec. 8, SOFA. 
37. United Stetes v. Grasso, 7 U.S.C.MsA. 565, 23 
CoM.R. 30 (1957); see also UCMJ art. 134, 
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Article 134; (2) If, however, the charge is based not on 

a violation of the lew of the receiving State, but upon a 
violation by an individual of Article II of the treaty, 
then the question is whether a violation of a treaty, which 
is the supreme law of the lend under our Constitution, is 
in itself a federal criminal offense, One asvect of this 
question came before the Court of Military Appeals in 1954 
in United States v. Bkenstam, °° In that case the accused 
was charsed with a violation of Article 134 under a specifi- 
cation which alleged that he had violated a provision of 
the Administrative Agreement with Japan by selling non- 
apprepriated fund merchandise (golf clubs) to a Jenanese 
national. The court held that the srecificetion did not 
state an offense under the Code beceuse the Administrative 
Agreement with Japan bound the signatory governments and 
net individuals, and thet in any event an individual could 
not commit a military offense by violating a treaty. One 
authority on the subject has stated that: "Where States 
stipulate by intermation treaties certain benefits for 
individuals other than their own subject, these individuals 
do not as a rule, acquire any international rights "under 


these treaties," but the State whose subjects they are has 





38. 7 U.S.C.M.A. 168, 21 C.MLR. 29% (1956). 
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an obligation towards the other States of rranting such 
favor by its hunicival Lamy?” Tne “binding force” of a 
treaty concerns in principle the contracting States only, 
and not their subjects. As International Law is law be- 
tween States exclusively, treaties can normally have effect 

P 4O 
upen States only. 

WL 

Two years later in United States v. Curtin, the 
Court of Military Appeals again held that the Japanese Ad- 
ministrative Agreement did not bind individuals. The exact 
point has not been raised in regard to HATO SOFA, If it is 
end it is determined that Article II, NATO SOFA, does bind 
individuals then the court will be faced with its dictum in 
Ekenstam,that such a violation of a treaty is not a violation 


of a federal criminal lew. 





But in the case of U 


court-martial seid the accused was chargeable with knowledge 





39. I Oppenheim's International Lew 21, 637-633 (8th 
ed. Leuterpacht 1955). 


LO, id. at 92h, 
Hl. 9 U.S.C MA. 427, 26 C.M.R. 207 (1958). 
42. ACH 15766, Friecholz, 29 C.M.R. 352 (1960). The 


accused in this case was a Captain, possibly eccounting for 
the court's readiness to impute knowledge. 
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of the Security Treaty batween the ‘Inited States and Japan. 
in that case, the accused was charged with using the mails 
to defraud by having photographic equipment mailed to him 
in Janan for resale, The courtemartial held the accused to 
be chargeable with knowledge of the Security Treaty between 
the United States and Japan, and the vrovisions of the Ad- 
ministretive Agreement made thereunder, stating that menbers 
of the United States Armed Porces are subject to Japanese 
customs laws, regulations and taxes, except for the importa- 
tion of household goods, vehicles and clothing for personal 
use and that such goods may not be disposed of to persons 

in Japan. It is doubtful this case can be squared with 
either Ekenstem or Curtin. 


Yet, in the recent case of Unit 





a search and seizure of contraband was conducted in the ac~ 
cused's French-owned offpost dwelling by United States Mili-~ 
tary authorities seeking stolen United States Military prop- 
erty. in this case, the court held, "The Status of Forces 
Agreement confers no individual right and most assuredly 


seeks only to preserve protections presently éxisting 





43, United States v. Carter, 15 U.G.C.M.A. 277, 36 
CoM.R. 433 (1966), 


Lyd , id. at 1437, 
a7 
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Chief Judre Quinn concurring, stated, however, "Status of 
Forces Agreements do not merely define relstionshins be- 
tween the United States and the host nations, they also 
provide menyv special protections to the a Chief 
Judge Quinn did not enumerate what those snecial protections 
were, althourh in the case of United States v. Cadenheaa, '° 
a minor, ese twenty, pleaded guilty to a charge of robbery 
under Article 122 of the Uniform Code of Military Justice 
after having been tried before a Japanese Family Court. 

The defense counsel contended that under the sarreement with 
Japan trial by courtemertial was berred by the previous pro- 
ceedings areinst the accused by the Japanese authorities, 

Here the accused was subjected to juvenile delinquent pro«- 
ceedings which were not open to the public and no counsel 

was provided the accused, Counsel stated, ". . . precious 
Constitutional rights cennot be diminished by changing names 
of tribunals or modifying the nomenclature of legal pro- 
ceedings.” He argrued further that the juvenile delinquent 
proceeding was an “adjunct to the general system of criminal 
justice, and that therefore all safeguards of an accused in 
the criminal law, including protection against double jeopardy 


are applicable to this type of proceeding." 





45. Id. at 443, 
U6. 14 U.S.C.M.A. 271, 34 CMR. 51 (1963). 
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The Government’s position which was supported by the 
testimony of ea Jananese professor was basically thet there 


WAS nO prior jeopardy because the prior proceecings were 


tad 


"educetive and not criminal,” and that "guardianship" was 
the key itcea. The argument that the Japanese proceeding 
wes Civil enc not criminal, with the care ond guidance of 
the accused the objective rather then the punishment of 
him. 

When the case reached the Court of Military Appeals, 
the defense counsel added the argument thet even if the pro-} 
ceedings were not a trial, the courtemertial is still barred 
because the Japanese Government had primary right to cxer- 
cise criminal jurisdiction and that right was not waived. 

Appellate Government counsel argued, (1) that points 
not raised at the trial level cannot be raised on appeal 
for the first time; and, (2) that even if the United States 
exercised court-mertisl jurisdiction in disregard of the 
primary right of Japan, the accused has no standings to 
object because a violation of the agreement merely raised 
a diplomatic issue between the United States and Japan. 

in a unanimous opinion the Court of Military Apvoesals 
held that the Javanese proceedings did not constitute ea 
trial within the meening of Article XVII, peragraph 8 of 
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the Status of Forces Agreement with Japen, thereby not 
barring the courtemartial proceedings. 

Tt would appear from the nolding in this care that 
the double jeovardy provisions of the SOFA with Javan con- 
template a proceedings directly intended to vindicate the 
penal lew, that is @ proceeding under the regular laws, 
which, if resulting in conviction, would subject the sac- 
cused to the venalties authorized by the penal statutes. 
It is ecifficult to agree that the Japanese did not exer- 
cise jurisdiction over the accused because, for example, 
no information or indictment was returned as to the accused 
and Ghat this was a contempt preceeding. The fact renains 
that the accused was arrested, confined, and a hearing was 
held. The hesering was presided over by Japanese legal sue 
thorities who ordered his release to United States authori- 
ties. The name given the proceedings should hardly have 
eny effect on the finel determination. WNor for that matter 
should conflicting definitions of “jurisdiction” change the 
picture. A close examination of the facts, in my opinion, 
will show that "jurisdiction" by the Javanese was exercised 
and that regardless of what that action might be, it is a 


bar to trial by court-martial. 
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™e Carter case nt lewst eaprenars tO We in Lia wth 
Vi i a a 
> v t c ao , 12 iy 
the enrlier case of "nited States WV, Jinirer. hie case 


involvedc the refusal by @ serviceman to teetif; vefere « 
Cenacien Coroner's inquest for which he was cited ®or con- 
tempt. The Court of Militery Appeals held the sontennt 
citation and commitment were not 2 trial within the nean- 
ing of the NATO agreement relating to double jeopardy. The 
court stated that the accused was not “tried” for his re- 
fusal to testify within the meaning of voaragraph 8 of 
Article YII of the NATO SOFA which provides in part that 
where an accused has been tried by the authorities of one 
contractins power and has been acquitted, convicted and 
iS serving or has served his sentence, or has been par- 
doned, he may not be tried again for the same offense within 
the same territory by the euthorities of another contracting 
eumese”? 
It is indeed difficult to justify the holding in Carter 
and Sinizar in the lisht of the language of paragraph 3 of 





47, Supra note 43, 
48, § U.5.C.M.A. 50; 20 Ce Re Be SG (1955). 
“9. Rule 42(2) Fed. Rules of Criminal Procedure, 18 


U.S.C. provides the same protection generally as Article 
VII of NATO-~SOFA, 
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Article VII. Wes not Garzar acquitted or pardoned? Chief 
Juaee Quimm, although coneurring ia the reault dis@ereed 
with the congtruction of paragraph 93, Artiche VII of the 
8074, stating that shies prevision ineludes every vind oF 
eroceedins which sontesnplates punishment tor wrongful 


xy 


conduct. This is the very languase espoused by the da- 
fense counsel in errs y, 

It anvears that one of the protections extended t. an 
aceused iumder the SOFA is that he may not be tried twice 
for the sane offense althouch what is a trial remains »n 
wmanswered question. 

4 most difficult nroblem is encountered when atteaunts 
to reconcile those ceses which attempt to define those 
Yights which belong to the accused rather than to the gov- 
ernment sicnatories to an arreenent. We rave seen in tne 
1956 ease of Exenstem and Curtin (1958) thet International 
agreements bind governments not individuals. In the 1950 
Board of Review case of Frischolz tne Board held that in- 
Gividuals were chargeable with knowledre of the vrovisions 


of these agreements, but in the 1965 case of Carter, it 





appears that the Court of Military Anpeals has remained 
with Ekenstem and Curtin in holding that Intermstional 





50, Supra note 46, 
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Agreements confer no individuel rights and are binding on 
governments only. 

Although it is generally undisputed the accused has a 
Tight to raise those issues which may ber trial, the ques- 
tion arises as to whether or not an accused, raising the 
former jeopardy issue may in effect determine which sov- 
ereign will try him. In United States ex rel Keefe v, Doles,” 
a writ of habeas corpus was sought on behalf of an American 
soldier imprisoned by France. The soldier had been con- 
victed of robbery in the night and had been sentenced to a 
four and one half year term. The action was encouraged by 
an organization called the Defenders of the American Con- 
stitution, ean opponent of status of forces agreements,” 
The writ was denied on the ground that the soldier was not 
in the custody of either tne Secreteries of State, Defense, 
or the Army, and that there was no one within the juris~ 
diction of the court who was responsible for the detention. 
The court, however, examined the netition as one Seeking a 


mandatory order to require the Secretary of State to obtain 





51. Suvre note 23. 





52. See testimony of Hugene Pomeroy, Hearings before a 
Subcommittee of the Committee on Armed Services, United States 
Senate, 84th Cong. lst Sess. on the Operation of Article VII, 
NATO Status of Forces Agreement, at 66 (1955). 
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the soldier's release through diplomatic channels, but 
denied relief on the ground that the commencement of diplo- 
matic negotiations is completely in the discretion of the 
Executive branch of the Government. The court stated 
further that in the absence of a showing thet the accused's 
Constitutional rights had been violated no relief could be 
granted. 

In 2 1962 case,’ the Court of Military Appeals held 
that when an act violates two or more statutes, the accused 
cannot select the statute under which he will be prosecuted 
and he cannot complain if he is prosecuted for violating 
the statute which carries the higher penalty. An earlier 
federel ease, °* held that when e person has violated criminal 
statutes of two different sovereigns, it is for the sovereigns 
and not for the criminal to settle which shall first inflict 
punishment. whet effect then does the fect thet there is a 
treaty involved have upon 2 trial? 

The classic case and the one which aroused the most in- 


terest in this area is Wilson v. Girard,?° the first case to 





53. United States v. Culley, 12 U.S.C.M.A. 704, 31 
CoM.R. 290 (1962). 


54. United States ex rel Demrois v. Farrell, 87 F.24 
957 (8th Cir. 1937), cert. denied, 302 U.S. 683 (1937). 
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raise squarely the issue whether a serviceman who commits 
en offense while in the performence of official duty has 
eny right, constitutional or statutory, to be tried by the 
United States military authorities rather than by a court 
of the receiving State. This case srose out of a dispute 
between the Japanese and the United States authorities as 
to whether the offense involved arose out of a performance 
of official duty. 

Wniie on duty as eae sentry guarding @ machine gun and 
some items of clothing left nearby in Japan, Girard fired 
an expended cartridge ease from his grenede launcher which 
killed a Japanese women scavenging brass from the renge. 
The United States argued the act was a matter of official 
duty and that we had the rignt to try him, but the Japanese 
did not agree. tventually the dispute was terminated by a 
United States waiver of its primary Jura saaetion and sub~ 
sequent trial of Girard in a Japenese court. 

The reader may ask, “Well, can't a sentry exercise 
what force is necessary to carry out his orders?" The 
position the United States took was that Girard's action 
was in accordance with his basic orders and was therefore 
official duty giving the United States primary jurisdiction. 


Girard's commending officer certified, "Done in performance 
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of official duty." Other facts arose aS a resuit of further 
investisation, including testimony from a buddy of the ace 
cused who was assigned to guard duty with Girard, His 
testimony indicated Girard acted outside his assigned duties 
by enticins the woman into a dangerous pesition and then 
firing in order to frighten her awey. This horseplay, said 
the Japanese, took the incident ont of the official duty 
caterory. 

The decision to waive jurisdiction in the Girard case 
was made by the Secretary of State and the Secretary of 
befense and was confirmed by the President, Certainly, the 
rule set forth in Schooner Exchange v. NcFaddon, that, 

"A sovereign nation has exclusive jurisdiction to punish 
offenses against its laws committed within its borders, un- 
less it expressly or impliedly consents to surrender its 
jurisdiction,” played an important part in Chief Judge 
Marshall's decision. But what of the treaty between the 
United States and Jepan? Japan's cession to the United 
Stetes of jurisdiction to try American military personnel 
for conduct constituting an offense against the laws of 
both countries was conditioned by the covenant of Article 


XVII, section 3, paragravh (c) of the Protosol reading that: 





56. Supra note 4, 
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e e e The authorities of the State havine the 

primary right shall give sympathetic considera~ 

tion to a request from the authorities of the 

other State for a waiver of its rizht in cases 

where the other (tate considers such waiver to 

be of particular importance, 
Opviously the Javanese considered this case to be of par- 
ticular importance and a matter of national pride, for it 
was on the front pase of every newspaper in Japen as well 
as the United States. The real issue was whether, upon 
the facts of the case, the Constitution or legislation 
Subsequent to the Security Treaty prohibited the carrying 
out of this provision authorized by the Treaty for waiver 
of the qualified jurisdiction granted by Japan. No con- 
stitutional or statutory voarrier was found to the provision 
which was applied in the case, therefore the wisdom of the 


arrangement was exclusively for the determination of the 





Executive and Legislative Branches. Thus the surrender 
of Girerd to Japanese authorities was consonant with well 
established rules of international law and the individual 
has no say in the matter. 

But whet are the interests involved, and which of them 
are the more important? In the case of United States v. 


Copeland,’ two American servicemen were tried by e general 








57. ACM 11674, Copeland, 21 C.M.R. 838 (1956). 
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court-martial for the repe of a 15 year old Libyan @¢iv. 
Tne court said, that under International Lew, the juris- 
diction over the members of the arned forces of the United 
States ar other sovereizn who commit offenses in the terri« 
tory of a friendly state in which the visiting armed force 
is by consent quartered or in vassage remains in the visit- 
ing sovereign. This is an incident of sovereignty which 
may be waived by the visiting sovereign and is not a ripht 
eof the individual coneerned. Consequently, the courte 
martial of the United States which tried the accused had, 
not only constitutional and statutory authority to do re, 
but the authority of an accented rule of intermational law. 


This is the holding in 





Seven years after the Copeland case, a youns service- 
man, age twenty, was convicted by a Japanese Family Court 
on the charge of robbery. Subsequently tne accused was 
tried by court-martial on the same charge and the issue of 
double jeopardy was reised. The court in affirming the cone 
vietion held that the Jananese Family Court proceedings did 
not constitute a prosecution for a criminel offense under 
the laws of Japan and thus were not a trial within the mean- 


ing of Article XVII, paragraph 8, of the Status of Forces 
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agreement with Jepan, therefore the court-martial charges 
of robbery were not barred by the proceedings. , 
Finally, an accused serviceman was convicted by a 
Syanish Traud and Contraband Tribunel which tLevied a fine 
on the accusec basec on the value of goods he introduced 
into the Spanish economy tax free. ‘Subsequently he wes 
tried by court-martiel in violation of Article 92 of the 
Uniform Code of Military Justice. The accused did not 
raise the issue of former jeonardy at his court-martiel. 
The Court of Military Appeals first held *the Snanish pro- 
ceedings to be administrative in nature and not a criminal 
court proceeding; secondly, the Court of Military Appeals 
held that since the former Jeovardy issue was not raised at 
the court-martial the accused waived nis rights; the Court 
of Military Avnveals tnen went on to say that even if the 
Spanish action was a trial, tne accused was still amenable 
to trial by court-martial. Although the agreements with 
Spain concerning jurisdiction over Jnited States forces in 
Spain contained a vrovision that a member of the United 
States forces who commits an offense minisnable under the 


Code was immune from Spanish prosecution for the seme offense 





53. Svora note 46. 
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on the basis of a determination by United States authorities, 
there were no reciprocal provisions which would operate to 
divest United States military authorities from exercising 
courtemartial jurisdiction over the accused; therefore, «@ 
rejection of a former jeopardy claim, if made, would prop- 
erly ited” 

In the light of the above cases, it would seem clear 
that there ere larger interests than the personal interests 
of the serviceman involved and that logically a single ine 
stance whereby an individual "claims his rights" should not 
be allowed to interfere in the operation of intexnational 
treaties and obligations, for to allow an interference of 
this nature would mean tnat those treaties would be of 
Little lasting value. Clearly, the individuals'* rights 
are subordinate to those of nations, and when considered 
in thet light it can be said he has no additional rights 
under the SOFA, On the other hand, it must be conceded 
thet the American serviceman has greater protection than 
the serviceman of any other country in the world, not only 
under his rights as a citizen under the Constitution, but 


under each and every NATO type treaty we have negotiated 





59. ACH S+21050, Reed, 33 C.M.R. 932 (1963). 
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regardless of where he may be etationed in the worl. Une 


69 and while 


quettionebly the Constitution epplies overseas, 
courts-mertiel sre criminal presecutions those Conatitutional 
protections and rights which the history and text of the 
Conetitution ¢€o net pleinly deny to the militery eccused 

are preserved to them in the dervice, fn alternative to 
present earreements might well be toe vlace the constitutional 
rights end safeguards of the individuel in the suverior vosi-e 
tion in the writing of the treaties in the first instence, 
but ome cannot but help wondering whether eny other country 
in the worid would arree *o provisions which would cnerantee 
these constitutional rights to American oitizens other than 
Korea. Certainly the Girard cease brought to liecht sone 
problems we should consider in the light of develovrents 
unforeseen at the time the Constitution was written, namely, 
the world-wide devloyment of our citizens called to anty 

and sent to foreien lands for extended tours of service, 

who mey, oy administrative decision of American authorities, 


be delivered to foreiten sovernments for trial. "We are 


indeed fortunate that our experience in this area has 





69. ited States v. Kauffman, 14 U.S.C.M.A. 283, 34 
C.M.R. 53 (1963). 


61. United States v. Crawford, 15 U.S.C.M.A. 31, 35 
CM.R. 3 (1964). 
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generally been a happy one and thus to date these Consti- 


tutional problems have been largely submerged. "°” 





62. Senate Comm. on Armed Services Operation of Art. 
VII, NATO Status of Forces Treaty, S. Report #1041, 87th 
Cong. Ist Sess. 2 (1961). 
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IV. NEGLIGENT HOMICIDE ~ THR SOCIAL vLILEMNMA 


During the period December 1, 1964, througn November 
30, 1965, 32,311 United States military and civilian per- 
sonnel and their dependents were charged with offenses 
subject to the primary or exclusive jurisdiction of foreign 
courts; 22,151, or nearly 70 vnercent, of these cases were 


63 In Germany alone there were 6,400 minor 


traffic offenses. 
traffic offenses involving United States military personnel, 
Statistics do not show the number of negligent homicide cases 
but it would seem safe to say that the number, whatever it 
is, will increase next year. why is this so? Could it be 
that because the numbers of drivers and the numbers of 


vehicles on the congested streets and highways of the cities 


eof the world inerease each year? Is the fact that the motor 





63. Hearing Before a Subcommittee of the Committee on 
Armed Services, United States Senate 89th Congress, 2nd Sess, 
on the Operation of Article VII, NATO Status of Forces Agree-~ 
ment, et 3 (1966). 


64. Supre, note 63, at pare 5. Under the new procedure 
in Germany the reporting of ell cases involving United States 
personnel is required, but only those cases over wnich the 
United States can request a waiver are included in deter- 
mining the waiver rete. Waivers are not normally requested 
for civilians and dependents; however, 929 of the 1822 mili- 
tary-connected civilians and dependents who were charged 
with local offenses were released to United States authori- 
ties for appropriate disposition. 
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vehicle regulations are vastly different in the United 
States than in the other countries of the world a cause of 
this increase? In the epinion of the writer, this contin- 
ulng increase is due to the greater number of vigorous 
young people reaching the age when they are able to drive 
motor vehicles legally. This, plus the factor of our ever 
increasing affluence which makes these vehicles readily 
available, would seem to be the fundamental cause of acci- 
Gents wnich rise proportionally to the number of drivers 
and vehicles utilizing highways. 

Why should an offense not recognized at common law,°> 
not recognized as an offense in any state in the United 
States today in the absence of statute, where such statutes 


66 


are actually few, be made punishable under the Uniform 


Code of Military Justice? 





65. Perkins, Criminal Lew 62 (1957). “As a matter of 
the common law of crimes, any killing below the grade of man- 
Slaughter is innocent homicide and for the most part this has 
not been chanced by modern statutes. There are a few states, 
however, with legislative pvrovisionge for the punishment of 
certain homicides below the grade of manslaughter. Michigan 
is the leader in this field, enacting = negligent homicide 
statute in 1921, whereby a lesser penalty then thet specified 
for manslaughter was provided for "any person who, by the 
operation of any vehicle at an immoderate rate of speed or in 
a careless, reckless, or negligent manner, but not wilfully 
or wentonly, shall cause the death of another." 


66. Ibid. Perkins lists Michigen - negligense less 
then gross 
Oregon - ordinary negligence 
Louisiana - excusable neglirsence except that it 
results from criminal negligence 
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in 1952, in the case of United States v. <arenner,°” 


tne United States Court of Military Appeels held negligent 
homicide to be an offense under the Uniform Code of Military 
Justice and punishable as conduct of a nature to bring dis- 
credit upon the armed forces, or a disorder and neglect to 
the prejudice of good order and discipline in the armed 
forces. The court went on to say, “It is our view that 
unlawful homicide throuzh simple nea#lisence is an offense 
under the Uniform Code of Military Justice.” If this pro~ 
nouncement were literally followed, it would make any tort 
which proximately resulted in the death of another punishable 
aS a crime, provided only that it was committed by a person 
subject to the Uniform Code of Military Justice °° How then 
does it happen that the tremendous community of soldiers, 
sailors, airmen, marines, coast guardsmen, and others sub- 
ject to trial under the Uniform Code of Military Justice sare 


held to such a degree of care and confronted with penal 





66. (Continued) Texas - ordinary negligence 
District of Columbia - ordinary nesligence 


67. 1 U.S.C. HMA. 477, hag, by emeRe 69, 71 (1952). 
68. 10 0U.5.C. see. 801-940 (Supp V, 1958). 
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sanction in the absence of ite” use? 


Yerligent homicicge is defined ae the nnlawful ceusing 
of death of another by simple neglisence. It is the unlew- 
ful killins of a person as a result of the failure to use 
due care and circumspection in the circumstances, The ele~ 
ments of the offense are: (1) the victim is dead: (2) that 
his death was unlewfully caused by the acts or omissions of 
the accused; (3) that such acts or omissions of the accused 
constituted neslisence; and, (4) that under the circumstances 
the conduct of the accused was to the prejudice of good order 
and discipline in the armed forces or was of a nature to 
bring discredit upon the armed forces.” 

A review of the existins cases seems to indicate that 
the element of the offense which causes the most trouble is 


thet the conduct of the accused was to the prejudice of good 





69. in the military, sentences are not adjudged on 
eech count of the indictment, or, to put it in military 
language, on each specification of each charge, and it is 
therefore often impossible to determine in a case involving 
several offenses, including negligent homicide, just what 
penalty attached to that individual offense. In United States 
v. Kirehner, 1 U.S.C.M.A., 2 C.M.R. 69 (1952), the sentence 
wes ea Bad Conduct Discharge suspended, total forfeitures and 
six months confinement at hard labor. 


70. U.S. Deott of Army, Pamphlet No. 27-9, Military 
Justice Handbook, The Law Officer (1958). 
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order and diseivline in the armed forces or wes of a nature 
$o bring ciscredit upon the eomed forec@s. meat is such con- 
Guct? would eye witness testimony that the accused immedi~ 
ately after the accident behaved in a most chivalrous manner, 
or testimony from the next of kin of the victim tnmat the 
collision was an unfortunate accident and that the accused 
Was a credit to the American armed forecs be sufficient to 
convince « court that the act of the accused was not to the 
prejudice of good order and discipline? To the first ques- 
tion 1t would appear such testimony woulc require the opinion 
of a witness and if such opinion were admirsivle it must then 
be determined whether this evidence would be persuasive. 

On the other hand, would newspaper accounts introduced 
vy @ zealous trial counsel showing pictures of the accident 
and pointing out that the accused was an American soldier 
be of such import as to convince a court the conduct of the 
accusec was to the prejudice of good order and discipline? 
Would the fact that the incident oecurred in a country such 
as Germeny, France, or Italy rather then the United States 
Change the situetion? hat punishment does the law provide 
in negligent nomicide cases in Javan, Korea, Prance and 


Germany or in other countries of the world where our 
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71 
servicemen are likely to faee this cuergPon? in the case 


of the Jnltec States xy. Lowe,” the accused wo was not on 
duty, while operating a privately owned vehicle was in- 
volved in an accicent in Germany. Subsequently, ne was 
convicted by court-martial on a charge of negligent nomicide. 


The military court neld in that case that the mere presence 





71. Article 232 of the Revisec Japanese Penal Code, 
1961, provides that a person who through nesligence causes 
bodily injury te another shall be punished by a Pine not 
exceeding 100,000 yen or e@ minor fine. Article 283 provides 
that a person who througn negligence causes the ceath of 
another shall be punished by confinement for not more than 
one year or a fine not exceeding 200,000 yen. 

Article 267 of the Korean Criminal Code provides 
for imprisonment for not more than two years or a fine of 
not more than 25,000 hwen for negligent homicide. 

Article 319 of the French Penal vode provides 
that any person who by lack of skill, imprudence, careless- 
ness, negiigence or failure to observe regulations, involun- 
tarily commits or brings about a homicide, shell be puntshed 
by jailing fron three months to two years and a fine of 

Section 222 of the German Penal Code of 1871 
provides that anybody who negligently causes the death of 
a humen being shall be punished by imprisonment for a uax- 
imum term of 5 years and a minimum term of one day. 

As might be expected, the Turkish Criminal Code 
provides for the most severe punishment, section 455 pro- 
viding that whoever causes the death of a person through 
negligence or carelessness or inexperience in his vrofession 
or trade or inobedience to reguiations, orders or instruc-~ 
tions shall be punished by imprisonment for two to five years 
and by a neavy fine of 259 to 2590 liras. 


722 C1 407757, Lowe, 32 C.u.R. 597 (1952) pet. dented, 
32 CMR. 472 (1962). 
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of the accused in Germany pursuant to military orders was 
a sufficient basis upon which a negligent homicide prox. 
imately caused by hin could be considered orejudistial to 
good order and discipline. No other evidence anpeasared in 
the record other than the accident itself. Pne Court of 
Military Apveals said: 

eo « e UhIiS was actually the first of four 

deaths caused by treffic ancidents since 

1 Jarmary 1962; members of the court were 

aware of command effortsto prevent overa- 

tion of vehicles under conditions con- 

tributines to accidents, and they acted ace 

cordingly in imposing the meximum sentence, 
To this writer, it would seem certain thet anr civil action 
for demages vould be defeated, 
An opposite position was taken in Unjted States y. 
Hunt, > & case which involved the accused in an auto acci- 
Cent in Texas. The accused was off duty and his military 
status was not apparent. He pleaded not guilty to the 
Charge of negligent homicide but was found guilty by the 
trial court. The Board of Review "reversed," noting that 
the only evidence in the record to prove that the accused's 
conduct was of e neture to brine discredit on the armed 


forees related only to the accident itself, and this 





73. CM 397481, Hunt, 27 C.MéR. 557 (1958). 
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evidence wes sharvnelv cornflictine, In this ease, the de- 
fense counsel was able to adduce testimony to the effest 
that the accident did not result in discrediting the srmed 
forces in the community in which it took niance and vointed 
out the accident took vlaece on a rural road. 
In 1961 a United States soldier stationed in Germany’ * 
drove a vehicle at about 55 miles per hour in a 31 mile 
per hour zone. It was dark when he hit two Americal sol- 
diers who had been drinkins, «illine one of them. Both the 
accused and the victim were in civilian clothes, The Soard 
of Review, citine the Xirchner ease’? eaid, "*Merlisent homi- 
cide is not only discreditable to the individual but reflects 
unfavorably unon the revutation of the service when tt be- 
comes known that such individual is a member of the service.” 
In all civilian jurisdictions the offense is statn- 
tory, 7° usually a misdemeanor, and does not involve moral 
turpitueoe. It is nunishable only because by mischenec the 
alleged negligence had a fatal result. ina society where 


such oocurrences are all too common and becoming more so each 





7%, ACH 17272, Tomlin, 30 C.M.R. 933 (1961) pet. 
denied, 30 C.M.R. 417 (1961). 


75. Supra note 67. 
76. Supra note 65. 
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and every day, it seems unlixely that a service member's 
Simple negligence causing or contributing to 2 fatal acci- 
aent would have any real effect upon the reputation of the 
armed forces, particularly in foreign countries wnen it is 
considered that today almost every young fmerican not only 
mows how to drive but owns e car ~- unlixe most other 
young peovle in the world. Unless we are prepared to hold 
that it does have such an effeot as a mattur of law, we are 
reduced to making a case by case determination of this ele- 
ment as a matter of personal opinion. 

it is submitted that it is impossible to establish 
Oojectively tnat an alleged futal motor vehicle accident 
actually discredited the armed forces in tne eyes of the 
general public. This appears to be true not only in the 
United states but also througnout the countries of the world 
wnere our forces are stationed. There is really no way in 
which such fact can be oroved or disproved within the limi- 
tations of the rules of evidence and our trial procedure. 
#11 we have in many cases is an inference drawn from other 
facts that the alleged conduct is service discrediting. 

in effect when we submit the question of whether the 
accused's conduct was service discrediting to the court as 


an element of the offense, we are reverting to the practice 
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of wn earlier time wheh members of a courtameartioal were the 


ucges of facts and law - under such 4 itetrbhad ah Sei iz 
service discrediting whenever 2 court-martial ami a con- 
. 77 
yerting eutheority comsider i 
in jurisdictions outside of the United otetes the con- 
cept that criminally pvunishable negligence must be on a 
plane higher than simple negligence is also gencermlly recog- 


78 the ace 





nized. In the case of 
eused, @ Civilian, was tried by a Generel Tourt-artial in 
Japan on the cherge of involuntary menSlaughter and found 
guilty of negligent homicide. Tne Court of Military Appeals 
upheld the conviction of the lesser offense on the basis 
that it was an offense under Japanese law. However, in 


first determining that negligent homicide is not a viols- 


tion of the law of war, the court stated: 


A careful verusal of the nenal codes of gost 
civilized nations leads usr to the conclusion 
that homicide involving less than culpable 
negligence is not universally recognized as an 
offense. ven in those American jurisdictions 
still relatively few in number - which have 
given statutory recognition to either negligent 





7?+. see Ovinion of Board of Review member Crookes, in 
United Stetes v. Runt, 27 C.M.R. 557 (1958) at vege 51. 


78. 1 U.S.C.M.A. 512, 4 C.M.R. 104 (1952), 
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womieide or veticuléer nemicide, tus degret 
of nesligence reoquired is often held to be 

WUlpmoLe OF gross ~- the sane as reguireé Tor 
invreluntety mans me iy Imnosing criminal 
liability for less than culpeble negligence 
is a relatively new concept in criminal law 
and RAS met ah yet been given unmive reali 
acceptance by civilized nations, 


The court apparently did not consider the Civil Law juris- 
Gictions of the world which have gencraily provided that 
death or injury resulting from simple negligence is punish- 
able under their penal codes,’? and the victin's family had 
to rely on civil redress, 

The Judge Advocate General of the Navy, Digest of 
Opinions, June 1951 - January 1954, Part A, Homicide, sec. 
115.1, p. 418, stated that: 

In order to establish criminal liability for 

M@gligense it must be shown that the negligence 

was ameravated, culpable, gross, or reckless 

aad the evidence must show that the accused 

knew, or oumht to have known thet death would 

likely result from hie conduct. Criminel lia- 

bility may not be predicated on every act 

RegligenBly verforacd merely because such cure- 

‘or results in the death of another. 

(ct ms onitted) 
nO Mention of the offense of negligent homicide appears in 


the 1925 Manual for Courts-“artial. The first apvearance of 


this offense ine enecifically mentioned in the 1949 edition 


which also provided a sammle specification in Appendix 4, 





79. Supra note 71. 
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Negligent homicide in referring ¢o the general article he 


states tTlmt: 

es « « Where auch crimes ape conmisted wigan or 

asainst civilians and not at or near a military 

Gamip or post, or im oBPeach of violetiaen of a 

military duty or order, they're not in general 

&o be regatéed as within the description of 

the Article, but are to be treated as civil 

rather than aillitary offenses, 
Wowever, if treated as a oivii offense, negligent homitide 
wenlé geweveily viet ve puniSiebie bat, Fith the exception of 
the Sung oasc, supra, the Courts have simply not addressed 
themselves this problem or here merely pewsed over it by 
im@i@eting that negligent homicide is per 2¢ merrTiie dba- 
@wecltiwm contect. it is ingongrwous to held thmt certain 
cenduct rings dcisoredit ween the armed forces wnen it does 
met geeerally wring ciecredit upon the indivi¢ual doing the 
act. Ame whet is the “prejudice” and “discredit” which is 
hnece@eary tO convict? 

Lt ie the writer*s orinion that if unlawful homicide 
through simple negligence is an offense under the “nifcrn 


Gode of Wilitsry Justice, the court is holding militery ver- 


sonnel to a degree of onmre far exceeding that required of 





80. Winthrop's Military Law and Precedents (2d ed. 
reprint 1920) Chapter XXVIII, vo. 724. 
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other citizens regardless of whether the incident occurs 
oversees or in the tmited States. The ouestion arises, 
however, a& to whether greater burdens are imposed upon 
our servicemen by such treaties as the NATO-~SOPA, It would 
appear thet a soldier who hes nerlirently caused the death 
of a foreign national would become subject to the jurisdic- 
tion of the host government, ea situation which the United 
States has attempted to avoid in almost all instances. 
Why? Certainly in a negligent homicide case the authorized 
penalty in the civil law countries is roughly similar to 
wnat American courts can award. It must be concluded then 
that the primary reason is the strong desire on the part of 
the American treaty makers to retain jurisdiction if at all 
possible in an American system of lawthereby vroviding as 
much as it is possible those saferuards suaranteed every 
American by the Constitution. Although rereat differences 
in procedure exist between the civil and common law prac~ 
tices, section 9, Article VII,of the WNATO-SOPA has pro- 
vided those basic safeguards to our servicemen oversecs. 
The only remedy to limit the application of neclisent 
homicide is the enactment of legislation ineluding within 
the Uniform Code of Military Justice to vrovide a specific 


offense of negligent homicide with appropriate Llimitetions 
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VY. SUARCH AND SEIZUSH CONTINENTAL STYLE 


Azticle VII, paragraph 6(a), of the NATO treaty pro- 
vides for the international cooveration in the securing of 
evidence and reads: 


the authorities of the receiving and sending 
States shall assist each other in the carrying 
out of all necessary investigsations into of- 
fences, and in the collection and production 
of evidence, including the seizure and, in 
proper cases, the handing over of objects 
connected with an offence. ... 


Our law officers have admitted real evidence seized 
by foreign investigators when such evidence would have been 


clearly inadmissible if seized by American investicators. 


These decisions have been upheld on review. °“ The pertinent 


portion of the Manual for Courts-Martial coneerned with this 
topic reeds as follows: 


Evidence is inadmissible against an accused if it 
was obteined as a result of sn unlawful search 

ef his property conducted or instigated by per-~ 
sons acting under authority of the United States 
e « « « ALL evidence obtained through informa- 
tion supplied by such illegally obtained evidence 
18 likewise inedmissible,%- 





81. See Appendix A for complete text. 
82. Supra note 2h, 
83. MCM 1951, para 152, 
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@ither “search” or “seisure.* 
very brief Manual discussion, resort must be hed to para- 
graph 137 of the Menual to provide the necessary clue as 
to where to pursue the inguiry. Yareasrans 127 stetes that: 

e « « SO far ase not otherwise prescribed in 

this Manual, the rules of evidence zenerally 

recognized in the trial of criminal cases in 

the United States district courts or, when 

not inconsistent with such rules at coumon 

law will be applied by courts-martial. 
Therefore, it may be concluded that those searches considered 
unlawful in federal trials of criminal cages are of the same 
types as those considered unlawful in military trials, This 
in turn requires a consideration of the Fourth Amendment to 
the Constitution of the United States which reads thusly: 

The right of the people to be secure in their 

persons, houses, papers, and effects, against 

unrersonable searches and seizures, shall not 

be violated, and no Warrants shell issue, but 


diun probable cause, supported by Oath or af- 
firmation, and particularly describing the 





84. NGM 58-00130, Hillen, 25 C.M.H. 771 (1958) for a 
"flashlight search end seizure" and subsequent apprehension 
of the accused; also, United States v. Summere, 13 U.S.C.MA. 
573, 32 C.M.R. 105 (1963, “suspicious individuals.”) 
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place to be searthed, and tie persons or things 
to be seized. 


It may be concluded that the Manual term “unlawful*® 
is ecuated to the Amendment term “unreasonable” in reference 
to searches. Thus, in both civilian and military practice, 
an unreasonable search and seizure is an unlawful one and 
the fundamental inquiry in each instance where evidence is 
sought to be excluded on the ground of an uwnlawful search 
or seizure must be whether the search was reasonable, °° 
As to seizure of evidence, it must be (1) a fruit or in- 
strumentality of the crime; (2) contraband; (3) weapons, 
or a means of ebdtes 

Evidence is inadmissible in a military court if ob~ 
tained as the result of an illegal search conducted by or 
on behalf of the United States by its officers acting in 


a and a person (CID agent) 


the enforcement of its laws, 
duly assigned to law enforcement duty making or partici- 


pating ina search for the sole purpose of enforcing 





85. oases States v. Doyle, 1 U.S.C.M.A. 545, 4 CMR, 
et. +, & COMLR. 174 (1952); ACM 15962, Williams, 28 
), and an excellent discussion in Hillan, 





86. Abel v. United States, 362 U.S. 217 (1960); United 
States v. ithodes, 3 U.S.C.MsA. 73, 755 11 CoML. 73, 75 (1953). 


87. Supra note 83, 
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militery lew is acting under the eutherity of the United 
88 
States. A seereh conducted by one nevinge direct disci-~ 
Dlinery suthority over the accused is likewlee a search une 
der the authority ofthe United Stetes ineenuch as the prrob- 
ete 
lem of law enforcement is often r nroblem of military command. ? 
A search hes been considered te be one "instireted by" 
the United States where the mere presence of military inves- 


90 it, appears that a higher 


tigators at the scene occurred, 
degree of particivation by federel officials is required in 
em oversees aren, Since the presence alone may not be suffice 
ient to meke the fruits of such search inadinbesible.’- Obe 
viously the law of search and seizure, admittedly compliceted 
is further made so when the oversees factors of foreign law 
and international treaties ere added to the picture. 

The typical situation overseas is where certain evidence 


obtained by local civilien police during a search of the 





88. United States v. Volante, 4 U.S.C.M.A. 689, 16 
C.M.R. 263 (1954): ACM 17070, Moore, 33 C.M.R. 8368 pet. 
denied, 33 C.M.R. 436 (1963). 


69. Umited States v. Volante, supra note 88; United 
States v. Doyle, supra note 85. 


99. United States v. Doyle, supra note 85. 
91. United States v. Doyle, supra note 85. 
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accused's house is turned over to the American trial counsel 
for use at a ceneral court-martial. The standard objection 
by the defense counsel ~ that the evidence was unlawfully 
seized even though the local civilian noltce seted according 
to the local law, is made. Is the »vroof offered by the trial 
counsel that the local police conducted the search strictly 
in accordance with local law relevant? What law is relevant? 
These questions have arisen in two cases, one a 1954 case 
arising in Franée,’” and the other a 1962 case srising in 
Gernany, °° two civil law countries, but with different 
results. 

A French criminal investigator acting under Letters 
rogatory issued by a “rench magistrate interviewed the ac~ 
cused, an American soldier suspected of being a “npusner" 
for a counterfeit American Exprees Traveler Checks rine. 

The French srent was accompanied by an American MP who had 
been made available on request. The American revresentative 


searched the accused's Bordeaux anartment where the American 





found evidence which tended to incriminate the accused, 


Wnen confronted with this evidence, the accused confessed 





92. United States vy. DeLeo, 5 U.S.C.M.A. 148, 17 
C.MoR. 148 (1954). 


93. CM 407443, Rogers, 32 C.M.R. 623 (1952). 
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%o the ‘aeriean after compliance with the previsions of 
Article 31 of the Uniform Vode of Military Justices. ‘Subse- 
quently, at nis trial by court-mertial the accused objeeted 
to the admission of the evidence obveined from the search 

om the grounds thet the search was unlawful, end to the ad-~ 
mission of his confession on the grounds that it feil within 
vee “fruit of the poieenous tree" doctrine. His objections 
were overruled end the evidence wes received. On appeal, 
the Court of Military Apvenlis held the evidence was proverly 
adwitted, citing paragraph $(a) of Article VII of the NATO 
Status of Forces squeceeme,” which states as we heve seen 
that there is a duty to "cooperate with foreign agents in 
the investigation offenses committed by servicemen and in 
the collection of incriminating evidence.” Thus, the court 
reasoned that the American agent's presence was legal, and 
Gismissed his participation in the search as merely inci- 
dental - in no way changing the fact thet the entire envisode 
wes instigated by the French and was “primarily” their ine 
vestigation. In dissenting, Judge Latimer stated that the 
fact thet the armed forces are scattered throughout the world 


makes no difference to a serviceman'ts military judicial 





94, See Appendix A for complete text. 
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Yignte inesemes as the ‘Inifernm Gece of FAllitury Doetice 
sontrols courts~martial wherever they are held and that 

ome law should be internrwted anc soplied without regard 

co venue. ‘le contended thea” when persons subject to mili- 
tery law are tried by courts-martial, the law enould aoply 
equally and not geographically and that the United States 
has a duty to protect the men it sends overseas, particu- 
larly Since an Anericen strvicenan'ts home ifs entitled to 

be protected from invasion vy other Americans regardless of 
where this home is situated. 

Judge Latimer then pointed out thet the French letters 
rogatory did not identify the accused, describe the premises, 
or the property to be searohed, ieft the time of expiration 
indefinite, and therefore Gid not meet the standards of our 
law with respect to search warrents. He arsued further that 
any seareh conducted pursuant to a warrant invalid by reason 
of failure to measure up to federel standards is not reason 
able. Judge Latimer drew an anelogy between o federel-state 
venture in the United States and the same acts overseas, say 
ing that if the degree of participation is sufficient to sup- 
port = finéins that it is a federel ventvre » obtain evi- 
dence in the stetes, he would make the same findins for the 


Same acts oversenrs, 
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ont & no moretnen incidental cienent, trerefore, tae seure 
Was not an American ome. consistent with thie view ie the 
fenerican's testimony that the “renen inspector ned originally 
bavestigebted tne contents of the accused's writing vex and 
that thereafter the former solely by chance glimpsed a slip 
of paper conteining a Signature which was vital to the case. 
To this specific bit of evidence, Jucge Latimer stated he 
Gould not escape the conclusion thet the American partici-~ 
peted upen the chance, which subsequently materialized, that 
something would be uncovered of official interest to him as 


a military law enforcement officer. 





In the 1962 case of Unites the court 
held that the legality of a search of the sccuved's off 

post quarters in Uermany incident to apprehension of his 
German wife by German euthorities and an American Cio agent, 
wust be determined under the lews of the United States and 
United States military law in the absence of any formal proof 


ef German Law. Tne Board of Review neld that the record 





95. Supra note °3. 
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Stigated amd partici aatved in 2 search of the accused's 


he r o . } au » bed = 4 P< “a os 
qubrters vaefer Lt S&odwed that « glilsery officer recséyve 


> gell cigerettes of the seme bran® ef thebe stolen from 
am @rehemge an@ teet Sme fied sheets and ellverware, [he 
officer notified the Prevost darahal end a SF investigator, 
Wee bh Summ fotified Cerman authorities tne accused's wife 
“hs Gupecte:i to actempt further sales thet nignt, and sub- 
sequently the Provost Nartnal, his assistant, « VID agent 
and the Germen suthorities observed the accused's wife 
Carry & sack ont and across the sctreet to a bar, whereupon 
the German suth@itiecs apprehended her in the bar, and that 
military versonnel accompanied German authorities to the 
aceused's apartment and while the accused was present com 


menced & s@a2rcn. Then tne acecusec asked tor a search ware 


searer was being conducted oy the Cermans. The search un~ 
covered some silverware and bed sneets and when the accused 
keot interfering with the search s military police patrol 
wes called to remove him. The German enc American police 
euthorities remained to complete the search after which ail 


of the Seized property vas taken to the CID office. 
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Epukt of tre wiiawful feafch ad celcure, and therefore, 

(3; use of tainbed stetements Substantially 
prejudiced the suvetential rights of the accused with reepeet 
to all offenses charged and thet therefore, vevereal is vre- 
quired. ‘the trial counsel tock the position 
reasonableness of the search was supperted wy the laws of 
the vnited States if not German lav, arguing thet the seeroh 
wes @ German one, pursuant to German law end not an American 
Seareh at all. 

he @eard of Neview, in dismiesing the chargers and 
Specifications, heid that since the initial eaebrreset and search 
of the accused’s wife wes instigated and varticipated in by 
persons meting on behalr of the United Ctates, and #uch ar- 
reeset ax searen were unlewful, it follows thet the seme taint 


of unlewfulnercs for lack of vrobsble cause attaches to the 


ent search made by the German and American volice 





authorities in the accused's evartment. 
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Gee search, at least bree. Goon the eridenoe Lh She record, 
imétigeteé oy tne Tremch acé Coe arerioen was ZLong oni) 

imeidentmily, walle in term latte: cape, it wes an American 

@militery officer whe aotified the Provost Harsmal who in 


& 


metiried Cermen authorities. it can be gaie that in 





em@n imstance the foreig: and tmerican authnaritics were 
merely complying with tne téeras of varagvaph 5a, Article 


Vil, of the NASO~SOTA, 





Two jateresting cakes are 





Qh the (Oper chgt tne fects 
@F whi@h are not relevant here, Lnoriminating statements 
ObMained from an aceused py cocrcten were noeld to be in. 


admissible without reward to whether the coercion war 





94. Qavre note 23. 


R70 g VeGeCeF As 739, 26 & olga 430 (1958), 
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exertec by a fovernment arent or e orivate individual, 
in the letter case, a confession taken by @ “exes police- 
man without a vreliminary wRerning and under such circun~ 
stences thet under "exas law the aceused should Weve been 
given such werming wae not rendered inadwiesible pefore 
court-martial inesmuch as the members of the Houston Yolice 
Department are net subject to the Uniform Code of S4litary 
Justice and no evidence was nroduced to show the police 
efficer acted for or on behalf of the military service, 
The court stated: 

e « « Military courts mey convene in ell “States 

and foreisn countries, and we are not disposed to 

have military lew vary according to the laws of 

eech jurisdiction. . . » article 3lb is the con- 

trolling Federal statute in this case and the 

seove of the preinterrogation warming there pro~ 

vided is confined by its literal terms and extends 

only to persons subject to the Code and binage 

acting for and in concert wih them. . . i 

it would apnear that under the provisions of paragrapn 


152, ¥CM 1951,” am search with United States military lew 





98. "No nergon subject to this cede shall interrogete, 
or request eny statement from an sccused or a pergon suspected 
ef an offense without first informing hia of tne nature of the 
accusation end advising him that he does not have to make any 
statement rerardins the offense of which he is accused or sus- 
ected and that any stetenent made by him may be used as evie 
against him in a trial by court-martial.” UCM erticle 31(b). 









99. "A search of property which is owned or controlled by 
the United States and is under the control of en armed force, 
or Of property which is located within a milifiery installetion 
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enforcerent personnel aseccomnenying the loesl foreise police 
would be entirely lawful under ‘iMited Bates lmnw. cren if 
the search was illegal by our lews the evidence obteined 
from such a search would be @dmiesible in @ court-~mertiel 
trial so long as the search was not maneged or controllec 

by federal agents so as to make it a federal wnaewtaking °° 
Although the off-post dwelling of military personnel in the 
United otates may not lewfully be searched without « warrant, 
paragrepn 152, =C¥ 1951, preseribes a different ruie for 
foreign countries, Under thie rule, it apnears that a lennal 
Search of proverty may be effected, (1) if the vroperty is 
located tn a foreign country: (2) it 1s used by a military 
person, anc (3) if the search is one authorized by the 


101 sonsidersd that 


Commanding Officer. The court in DeLeo 
such a search would be reasonable within the meaning of the 
fourth amendment, with the result that there could be no 
problem of possible inconsistency between the manual and 


that amendment, assuming thet the latter is to be socorded 





99. (Continued)or in a foretgen country or in occupied 
territory and is owned, used, or occupied by persons subject 

to military law or to the law of war, which search hes been 
eutheri zed by a commanding officer having jurisdiction over 

the place where the proverty is situated, or, if the property 

4s in a foreign country or in occupied territory, over personnel 
— to military law or to the law of war in the place where 
property is situated. . . is a lawful search." 


100. Supra note 92, 
101. (ypre note 92. 
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extra-territorial effect. The court went one steno further 
when the consent of the Commanding Cfficer was inferred fron 
his silent acquiescence. Aa noted, the RATOmGOR ALA foes 
even further in providing for the mendatory assirctance be- 
tween law enforcement personnel in investirations and the 
eolhection and production of evidence includines the seizure. 
I%@ woulec seem thet in the licht of a strict intervretation 
of the agreement « contrary result would be required inthe 
Rogers? °° case, particularly since the case involved a vio~ 
letion of German law. 


In the recent case of 





treaty was given full supvert where Americen CID acents ace 
companied the German police in an apprehension of a service~ 


m suspected of murder as he was returning to off-post 





quarters with nis wife who wes e German national. At the 

time of the apprehension, mo explanation for the arrest was 
wade to the wife. The followings dsy, CID arents end Germen 
police met at the accused's home, and one of the German no-~ 


licemen told Mrs. Smith, “We came with the CID and they make 





102. See Article VII, para 6{a) of Appendix A, 
103. Supre note 93. 
LOM, 13 U.S.C. Mek, $593, 373 GoMeR. 95 (1963). 
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a house sse@rch with you.” A second German voliceman said, 


"There would be e@ search.” The German police had no warrant 


the Civ. The cID arent asked if he could search and re. 
Smith “consented” sithourn she had not been told the purvoeze 
ef the search. During the search a pmir of boots was seiged. 
Twe days later, the CID agents returned and told Mrs. Smith, 
"Ne are back here, we'd like to search your house again." 

She replied, "Very well, come on in.” The agents had no 
warrant, had not secured the accused's permission, and head 
not informed Mrs. Smith ofthe charree orainst her husband. 
During the search, a pair of bloodstained shoes was seized, 
The court declined to decide tne question of whether o wife 
has implied authority to consent to a search of her husband's 
property, finding thet the Government had feiled to show con- 
sent to the search by “convincing evidence" or “clear and 
positive proof.” Assuming that under the facts shorm, Mrs. 
Smith*’s “consent" amounted te no more then mere submission 
to the color of authority of lew enforcement officers or 
acquieseence in their announced nurpose to search, the Court 
held thet the admission of the evidence was not prejudicial 
error. 


7. 
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in both the Smith end Popers cases, United States mali- 
tery lew enforcement officials conducted, in coordination 
with local police, searches of “economy” houses rented by 
servicemen. It anpeers thet this coordinetion, although not 
set forth in step by sten detetil itn paracrenhs 6a and 10a of 
Article Vil of NATO-SOPA, if generally vrovided for. Various 
letters received by the writer indicate local policy mey 
Giffer not only from area to area but from country to coun- 
try as well. These Steff Judge Advocetes overwhelmingly 
atated thet their own local errangements saved time and were 
most effective. The UATO-SOPA specifically provides for 
local liaison with thoge authorities and in so far as ie 
mecessery to maintain discipline and order amone the members 
of the foree, 1°? The aforenentioned cases have involved off- 
post searches. would it have made « difference if the ac- 
eused's house had been ‘ton vost"? To find the answer we 
must again refer to Article VII of the NATO-SOFA. Although 
not specifically covered, paragranvh 6a does state, "The 
euthorities of the receiving and sending States shall asstet 
eaen other in the carrying out of all necessary investica- 
tions. . « .” On the other hand, paragravh 10(a) vrovides 


105. Supra note 102. 
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only that the sending Stete shall heve the right te oslice 
itS cempe or other premises which they ococuby ad the redult 
of an agreement with the receiving State. Yfararreph 10(d) 
specificaliy limits the emvloyment of military police outside 
ef the premises, camps, etc., only subject to srrangements 
With the authorities of the receiving Utate and in ligison 
with those enuthorities. 

Paragraph 6a of Article VII of the NATO-“SOFA also pro~ 
vides for the “handing over" of any evidence seized by the 
law enforcement agents of the sending State to the receiving 
State “in oroner cases." YNowherc is a "proper case” defined 
Or ah explanetion of who will maxe this determination apperent. 
Suppese that United States law enforcement officials obtain 
"evidence" unlawfully, may they turn it over to the lacal 
peliee in e concurrent jurisdiction situation? Is there a 
eenflict with our own FPeceral ules of Criminel Procedure? 
eg, she 


in the @ase of ile: facts oriefly 





Stated were thet a Federel narcotics arent obtained narcotics 
from the accused under a search werrant issued in violation 


of Rule 4le of the Federel ules of Criminal Procedure, The 





$06, 350 UwS. 224 (1955). 
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but when the evidence ges suppressed, She indictmadnt was 
dismissed. Thereafter, the eceused Jag cherged with pomaea- 
Sion of merihu@na in violation of Pew Rexico law enc was 
comvicted although the eceusec filed to enfoin the federal 
agent from testifying in the etate action relative to the 
illegally obteined cvidence. On mopeal, the ‘haprenme Court 
held in granting the injunctive relief esked for by the 
accused, that the policy of the Federal ‘tales cf Criminal 
Procedure coverming searches and ecicures is defeated if 

the federal officer can use the fruits of an unlawful search 
either in federal or state vrocecdines, Another more reeent 
Case involving the same soint is Cleary v. Bolger?” 

Ilex then cam we justify this geme action on an jnter- 
national scale that has been ruled illegal in the Umited 
States to the detriment of our citizens. in the United 
States we say, no, this illegally obtained evidence must be 
suppressed, aithough it may still be used in the stete courts, 
while “enythins goes" overseas as long es we can justify the 
watter by a provision of the international agreenent, 2t 
least as far as our military courts go. VYossibly this is 


necessary because of military necessity, or moybe we have 
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seen 9 Tew of the early Gecisions my 
well chamere as we gain tim® and experience with inteémetional 
's. “Time alone may orovide the answer to these qnrestions, 


Swe reeent c@ses of considerable lmpert in this erga con= 


@aaployees of the armed forces in Japan are 
108 


cermming civilian 


filed in the United ttates Cavrt 


aan decided 





nivec States Court of Appeals. 3e- 
Geumee I believe these ceases are of euch importance, I will 
State the fects of each in this paper. 

Balvn Saylor was 2 civil service employee of née United 
Bhates Air Torce in Javen who wes susvected of misconduct and 
fvewd. *Wbsequently, two 991 agents ammed with a fpenereal 
eearen werrant signed by an Air Foree Colonel nemed Wilson 
wneee sbatus was undisclored autnorizece them to search Seylor's 
person, hic two avtomobiles and his quarters Located at Wash= 
ingtem eights jilitary Compound near the center of Tokyo under 
the furisdiction of the Air Torce, and to “seize any vroperty 


to such investigation.” No probable sause was 








208, 35 ULE. Le Week 2006 (Ct. Claims June 15, 1956) 
neried decision ef Commissioner Day. 





109. United States Court of Appeale for the District 
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ifadiecsted +o the Celoneld who cignited the “warvert", 46 o8th 
WSS civen, and there wae 0° Linitation af suatters to Be 
gejieed, The srernta, at ber reswitwe the Pafth Aapndment aged 
Amieéle BR of Ghe thifomr “one of Nilttawy Justice to the 
acouged, advised hin of his right to eovwnsel and procenwdedc 
tO m@e@erch end seize ali documents in his home, his offieoe, 
Wis geutes, commingling them into e vile three inener high. 
Om the basis of the seized documents seylor was re- 
moved from his job although at the hearing, Uaylor was 
given an opportunity to view each docwmnent and did not ob- 
Jeet t@ iB admiseion into evidence. Heylor, who was ¢u- 
Cited to the benefits of the Veteran's 
19h4, brought @uit for Yeck pay by reacon of his slleged 
Wilaeful removal from iis civil service postition. THe iscue 
before the court wee whether by feiling to object to the 


admission of His evidence Gaylior waived his right to do sa. 


tam 
% 
c3 


The Air Foree defendent justifi the search complained 
of ty its statement thet the search eceurred wt a wilitery 
inetalleation in Japan where no Americer court ta arailable 
end empowered to issue werrents. It wee eloeo arened thet 


the plairtiff being © civilian erwployee serving with the milt- 


tary overseas is subject to the Uniform Code of fillitary Sweevee.” 


‘ = nomen, 


110. UCHJ art. 2. “The following versons are subject to 
this chapter: (11) Subject to eny treaty or agreement which 
the United States is or may be a party or to any accepted rule 
of international law, persons serving with, employed by or 
aecompanying tne armed forces outside the United States.” 
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Court, in 1057, eld thet wives of gerviconen sgervirg antoad 


- oy 


Perme antitie? > e121 Of the protbettians of the Cone ratieti on 
insiudine tae richt to be tried br o pury, 224 ise Supsseme 
Court held, in those capital emees, that the Uniform Code 

ef Military Justice dic not anmly to the wives “accommenry- 
image ®fner forees," or rether, it held thet Con@ress in enaet~+ 
im: the Code and ineluwdine that leneunce conld not denrive 
Geese wiree of their Conetitutionel right to eo trial br fury 
i @ Givilien court. ‘Altheush those were criminel cases and 
thie is a clrilinn ney caste, the sereticl would seem to ve 
Ghat Congress could no wore deprive o civilien emnlovee of 
the Army, 2erving in Tanen, of “ais Cmatitutional right to 
be secure in his Janomese home, albett om a military reser- 
vati_@ abroad, from the onressmable seere and sei cmure, 
Senremveet t2 hin by the Pourth Smerdvent. The Govern awent 
Si %¢a a watber of cagec for the lone held proposition that 
a military commander, unter the Uniform Code, nas the m- 


thority to conduct seerches and seteures om 2 military 





111. Supra note 8. 
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eomly bulWarzx rem initp Sscinet uUnreasonaule Search 
of his privet< papers in hic house and ewtomothiles, anf crainst 
ny S@arcen except pursuant to a warnent isaved uptwe provebie 
Cause, Supported dy oath or affirmation anc perticulerly 
geecuibing che piece to be seoerched ond the things tc Ns 


5 


Seised. The conrt held the only acmpliance with tre require- 


~ 


@eate of the bourth Agendnent wes thot the qnertere were idén- 


mg 


WPied as wirr the avtemotiics. The werrant wey, therefore, 
bebe tO We 4 nullity @nd the seerohn under it vniarPul. The 

Se@use?d wat entitled to recover pay and euelusents eiree his 
pemeveai froe hic position wah of no force or effeet. 


The epptllayt wes a: amplioyee of 





the Air Sovee in Japen who wac removed from his position for 
Warieue violations of regtlietions. lxteen yorths lLeter he 
.fibed euit contesting hic removel, cletming the reeson for 
the debey wae his ebjictt poverty. “The faets of the case were 


ot 


even @s to the search of thé aceuset*s of fubane 





| ag ee v. United States, 184 F.2d ~* (2950), gext 


ed, 340 0.2, 939 (1951); Grewe v. Prmee at 
Toee); United Stetes v. Grigaby, 335 F. We ay (1964), 


78 








> ewe feoe) 
Ww i we ) af ator LA 
= @ awh - - om - ter = : 
aoiiiion Crh AS Seah 7 
lt mr sera ee et | nanan 
a ee ee ~s “ “ 
ae seemed SESS ot eae? ee : 
fay | . 
wwertey 
| eC 
fee eu . 
toe SIT ee TNE 
(A Tee meat e ees wren 


















private cwelling. Srues with o Japensee Search warrant 
obtained vursuant to ex request by the Air Dwree Office of 
Special Investicetions, the 251 agents and Japenese offi- 
eers searched appellant's home. The search mes 2 teneral 
one, the Japanese warrant reciting that objects to he seized 
in the search included, "typewriters, United Stvetes prooerty, 
official documents, memos, dlary, documents, everything in 
relation to the case.” The accents went through thousands 

of his vrivete nepere including letters from his decensed 
mother, Five charses were subsecuently pressed asminest 
appellant. The first and third charses were proved by evi- 
dence or affidavits besed on evidence seized fron anpellent's 
home despite objection by counsel that the search and seirure 
Was wnleawful. <#poellent had objected to the searehn and seiz- 
ure onee during tne hearing. 

The court citing Seylor v. imited States and the Pourth 
émendment seid thet the Fourth Amendment is violated by a 
general search such as the one in this oase. 

The Government's position isthat the search war nace 
lewful by paragrank 6a, Article XVII, Agreement under /rticle 
Vi of the Treaty of Mutual Cooperation and Security, 11 U.u.T. 
115, which provides: 


The military authorities of the United States end 
the authorities of Japan shell assist each other 
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inte carryine out of all necessary investigations 

into offenses, and in the collection and pnrodmetion 

eof evidenoe, including the seicure end, in sroper 

Gases, Hhendine over of objects connected with an 

offense 113 
This, anpellee contends, ande lawful the presence of Air 
Force agents ‘as observers during the erecution of » valida 
Japanese search warrant for appellant's off~bagee residence,”*™ 
Citing Reid v, Covert, as inthe Saylor case, the obvious 
enswer wes made thet no agreement with a foreign nation cen 
confer power on the Concress or on any other branch of Gov- 
ermment which is free from the restraints of the Conetitution. 

In heidings for the appellant the court held that the 
record conclusively demonstrated that OSI agents requested 
the search and actually conducted it. 

Clearly these two cases stand for the rule thet the 
Fourth Amendzent overshadows in importance any international 
agreement, Air Force or other regulation as well as the Uni- 
form Code of Military Justice at least as far as civilien 
employees are concermed when the issue of search anid scimre 
is raised. 

Qne wonders for what reason have we entered into treaties 
and agreements throughout the world when it was fairly ob- 
vious that the agreed weon provisions might well be declared 





113. ‘his provision 1s identical with para Sa of 
Article VII of PATO-SOPFA, 
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unconotituéional in their arplicetion to Agericen citizens, 
be trey in uniforn or not. OF what value sre such ersrfe~ 
ments which while cenferming to the standerds of the host 
country limit the constitutional rights of our citizens and 
if when the test is made, tne treaty must fall to the Con- 
stitution! «hy not enter into agreements which conform 

to the Constitutional safeguards in the first instance? 
Are not the drafters of our international agreements awarc 
of Article VI of the Constitution which reads: 

This Conetitution, and the Lews of the United 

States which shall be made in Purswance thereo?r; 

end all Treeties made, or which shall be made, 

under the Authority of the United States, shall 

be the suvreme Law of the Land; and the Judmees 

in every Stete shall be bound thereby, any Thine 

in the Constitution or Laws of any State tothe 

Contrary notwithstanding. 

Is this oother examnle of Constitution-bending to seek a 
temporary solution or a desired result? 

Certeinly the power of search and seisure of the Com- 
manding Officer overservicemen is necessary. It is neces- 
Sery for the morale and discipline of the armed forces. Sut 
what effect on that same morale does the fact that the Cone 
stitutional cusarentees evply to the civilians scconnanying 
the military overseas while they do not anvly to the eervice- 
men who werks alongside that same civilian at a much lower 


rate of vay? 
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fhat then is the solution to thege probleags’? it ite 
doubtful thet the United Ctates could ever imvose the re+ 
Guirement upon tne receiving states of the world that our 
Constitutional ceferuserds to our citisens must be complied 
with when tnose nafions do not avoply those same carequards 
te their own netionals. Since as a practical matter we 
Gannot “un date” our Constitution or that we would want 
to, why not amend the Uniform Code of Military Justice, or 
petter yet, reverse those poor decisions which have altered 
the already existing vrovisions of the ‘mifoerm Code of Wili- 
tary Justice by restoring to the Commanding Officer the 
power to take what action he deems necessary in regard to 
search and seizure. As insurance, let us require hin to 
comply with the same mandates a judge in the United States 
4s required to meet, that is, that the search warrent be 
based upon probable cause with the limits of search set 
forth in the document itself. Additionally, let us adhere 
to Article 2, Uniform Code of Militery Justice, as originally 
written and once again make it applicable to civilians and 
dependents, not only during time of war, but whenever they 
accompany our armed services. Since the United States is 
entirely a creature of the Constitution, it ean only act 
in accordance with all the limitations imposed by the 
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Constitution, Our Conatitution gives the power and authori-~ 
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OF PORNICK CIVILIAN wITRseses 


It {is the duty of the trial counsel to insure the 
presence of those witnesses who are necegsary tothe trial 
of the issues involved in the ease, 14 These witnes@es 
include those requested by the defense. The trial counsel 
is authoriceac to subpoenrm as a witness, at sovermment ex- 
pense, any civilian who is to be a material witness and 
who is within any part of the imited Otetes, ite Territories, 
and possessions, and can compel the attendance of euch s 


115 Cavilien witnesses usuolly are willing to 


Civilian. 
attend a trial voluntarily when it is clearly understood 

that their expenses vlus a fee will be paid. Consequently, 
unless there is reason to believe that the witnese will not 
attend without personal service of a subpoena, all that is 
necessary is that subpoena in duplicate be mailed to nin 

with a requestthat he sien his aeceptance of service on the 
copy and return the signed copy to the trial counsel. Tender 


of fees and mileare mey be made in advance. Personal service 





114. NCH 1951, para 115. 
115. UCMJ art. 46. 
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should be made wron the witness in those ceases in whisa it 
is believed that the witness will be unwilling to ettend 
trial volantextay.??° 

Although it appears that the obtainine of witnesses 
vefore a court-martiel convened in the “hited ‘Steves, ites 
Territories, and vogsecsions reens « rather elementary exer- 
cise, such is not the cease when the witnesses required are 
foreign netioneals in their own country for obviously the 
trial counsel has no subposna power over then. How then 
are witnesses secured in = receivine state? A sarvey of 
Judge Advocate Officers located in seven countries in which 
we have servicemen stationed was conducted by the writer to 
find the practical approach to this and other cuestions,. The 
major conclusion which the writer was able to deduce was 
thet a aifferent situation arose not only in different coun- 
tries but also within different areas of the same country. 

Article VII, 1(s) of the NATO Agreement provides that 
"the militery euthorities of the sending State shall have the 
right to exercise within the receiving State all criminsl and 
dieeiplinary jurisdiction conferred on then by the law of the 
sending State over all nersons subject to the militory law of 


116. Supra note 114, 
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thet ctete.” This means the right of courte-emrtial of the 
sending states to sit in the reeeiving state has been cone 
Gidered anc wrovided for. 
in the case of civilian employees whose presence is 
desired et m courtemartial, they are merely asked to appear 
at a cd@sismated time. Usually the superior of the individual 
16 approached and arrangements made for his release without 
penalty from his work. Hone of the commands surveyed ine 
Gicated they nad ever hed any difficulty in these cituations. 

The attendance of cevendents as witnesses at a courte 
martial appears to be no special problem. Usually a request 
from the eppropriate authority is all that is neceSsary to 
insure their presence. 

Ags noted earlier inthis paper, Article VII, varagraph 
6(a) contains a senerel provision which requires recivrocal 
assistance “in the collection and production of evidence,” 
One euthor on this subject has stated that it was conten- 
plated that under this provision receiving states would be 


Obligated to compel the attendance of their nationals.**’ 


1165 


It appeare that only the United States and the United 





117. ‘Smee and Pye, Status of Forces Agreement: Criminal 
Jurisdiction at 95 (1957). 


| 118, ‘Service Courts of Friendly Foreign Forces Act, 
22 U.S.C. 703. 
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Ling com have leplemented the ebligshiion. Me Ghaff Jndge 


Advocate replied to the above natter B; wetiuwue, 


1 rare occasions when witnesses are needed, we 
just ask them if they will attend, which they 
usually de and of course we vey thore authorirced 
allowances to them. If the witnesses were not 
willing t attend we would request the aid of the 
police in obtaining a subpoena. There does not 
appear to have been any problems in this field. 


Another Staff Judge Advocate 1n Spain replied: 


“With regard to witmesses we do have ocroblems. 
Spanish nationals have a reluctance to testify 
at our courtsemartial and unless they are vitel, 
we normally don't use them. “hen we must have 
them to verfect a case, the local police or 
Guardia Civil have been most cooperative and 
helpful in accordance with our agreement with 
them. The witnesses are of course compensated 
in accordance with our regulations for witness 
fees, ete. In actual practice, if the Spanish 
“wictin"” doesn't come willingly, we tend to use 
Counandine Officers Non-Judicial Punishment es 
an expecient wherever possible. Quite naturally 
we try not to raise any major issues, but where 
we must heave a witness and he refuses to coovetrate, 
we forward a request to the Mixed Commission via 
the oountry representative. 


snere & member of a visiting force is tried in a court 
of the receiving state he is, on the other hand, entitled 
"to have comrulsory process for obtaining witnesses in his 
favor, if they are within the jurisdiction of the resceiving 


state, "17° The receiving state can summon members of the 





119. ‘nee and Pye, supra noté 117 at 97. 





120. See Art, VII, para 9(d) Apnendiz A. 
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need the arsietanece of the commanding officar toa effect, 
Serviec on % pace, tet It would seem then, m mémber of a 
foree may be more effectively protected when “ried by a 
fereign court than when tried by e court-martial. 

Mey « foreian national called as a witness before e 
Umited “@etecs court-martial refuse to testify on the rrovunds 
that his testinony mey tend to inecriminete hin? In a 1956 
Noreen national celled see a wit- 
mess dic just shat. “he “orenn hed cherres vending egeinst 
him in a Jemanese court. The law officer properly overruled 
the witness enc ordered hin to testify vointing out thet 
Article 3]. extends only to prosecution under the laws of 
the United States, that the witness was not subject to the 
territorial jurisdietion of any American court, and that 
the privilere is versonal to the witness and the accused 
eannet complain. This holding anpears to be logically 
sound for severel reasons: First, it is not the duty or 
power of one State, or of its courts, to be concerned in 


the crminminel lew of snother State. Tt could not be otherwise! 





121. Smee and Pye, supra note 117 at 94, 


122. Cf., United States v. Murphy, 7 U.S.C .H.A. 32 
21 C.H.R. 158 (1956). 
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master aioBher State's syetens. “Snifdly, tite Coust 
preni sits on invasion of privacy only in taost proceedings 
ovér which the Government hes control. ur Covernment has 
WS Gontrol over the proceedings, Say, in Japan. Lastly, s 


Law officer cannot es a practical matter juticially note 


me 


Kerean, Jabanese or the law of any otner foreie@n sovereienty. 
Te atvempt to do so would not only be foolhardy mut it would 
impose too great a burden on our military judges. 

Jnder the “ATO Agreement, the United Ctates has sesumed 
the obligation of assisting tne euthorities of the receiving 
State in tne collection and production of evidence for use 


in trials by the receiving State. Certainly it can be argued 


that orders to give such tegtimeny to a foreign court is elther 





tually or potentially in compliance with the obligations 
assumed under the treaty to assist the foreign authorities in 
the collection and production of such evidence. In the case 


an, *? Judge Quinn expressly referred 





123. Supra note 122. 
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tere swont } 24 in reserving judemert an thie »wreciee quasti on. 
The Administrative Agreement under Artbeles LI!I of the Seeurity 
Treety with Jepan »vrovidces thet "the euthorities of the United 
Stater anc Janan shisll coovecrate in meking svailebie witnesses” 
for criminal nreoceedings in their respective tribumals., dudge 
@Qijmm, in referring to this provision, aid: 

if this provision extence to the use of the 

process of one sovernment to compel e witness, 

Net atherwise omendable to the process of the 

other sovernment, to apoear and testify, I 

Goudt that such e wiftfmecs cam be forced to 

incriminate himself. 
Certainly to cooperate in making available witnesses does not 
contemplate requiring those witnesses to testify, for to do 
So would be a clear violation of our Fifth Amendment. Judge 


@ainn is absolutely correct. 


124, Suvra note 12, 3 U.S.T. 3354, Art. XVII, see. 3(e). 
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FIT. CONCLUSIONS 


The fears and doubts that our servicemen would be tried 
by "kangaroo courts” or that the sisnatories to the NATO. 
SOPA would refuse to waive jurisdiction in conourrent juris- 
diction type situations, as well as a host of other imagined 
evils did not materialize when the NATO-SOPA came into ef- 
fect. These doubts were expressed not only in Congress but 
throuchout the United States wherever Americans gathered be- 
cause these same doubts were reflected in our news mecia. 

While the agreements have not vroven to be the panscea 
for e@11 of the problems which have arisen as a result of the 
®lobal dispersion of our armed forces, all available evidence 
indicates our visiting forces have been treated fairly, in- 
partially and often more leniently than they might have been 
at home, ? The egreements have done the job for which they 
were intended. Thus the early attacks on SOPA have been 
proven to be unjustified. 

The SOPA have at least provided a workable device with 
which our visiting military forces have been able to function 
although sometimes only because of the combined efforts of 
host State officials and our military representatives. As 





125. Supra note 63 at 18. 
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lone ae ‘rited ateates silitmry versonnel are not in fact 
Subjected to unfair treatment or ineareereted for acts 

which violate our own orinciples of justice, these arree- 
wents are in the best interests of the United States. in 
almogt every instance the acreements while taking into con~ 
Sideration Local wroblems, have evolved into mutually catis- 
factory arrancenents. 

The problems which neve been encountered in the edmin- 
istration and implementetion of the treaties and agrreenents 
should not be unmexnected for this is a relatively new kind 
of law. iliew to all who must work with it. “The ares of 
waivers, it seems clear to the writer, is ome which may well 
pe improved. Possibly « clearer definition or classification 
ef offenses would exzveditethe determination as to which coune 
try has jurisdietion, and thus dispel the cecasional aiffi- 
culties which have arisen over this cquestion in the past. 
All too often the factthet the SOFA resolve problems of 
jurisdiction and not the guilt or innocente of the accused 
is overlooked, However, it is now clear substantial justice 
4s achieved and this was the primary goal. 

in case after cese one fact is most apparent, and thet 


is the outstanding performance of duty of the service lawyers. 


92 


faa OI Hes, wce Deve? Peed itir 2é4ar beatin oft eel 
Shas TO) Leteteryete| TO toeefares viging Of Lrhnaley 
“Serpe Mat yrieeert & selctosfw mw sm sialiole dole 

KL LSAIRIE Pattee Uhh Te Wertctnt sees ~ 
<P SPE TAGE? GSS PPE “a rorreavint cen: 
tee Vike ort Der tove are arate tana 










% 


ao hath co cor coe? hen SS Oe eee 
ee ee ee 





ro 





“Sie 


ia 









Se seve” feere rat ne Deere : 






‘Shecon * thes ns - ut : 
: santhtapapeiotieepepeatane? 
” | 4 nn dn ah - te ie i 

e ¢ 


; 





a 


APPRNDIX A 


Article VII, NATO SOFA Agreement 


1. Subject to the vrovisions of this Article, 

(a) the military authorities of the sending State 
Shall have the right to exercise within the 
receiving State all criminal and discivlinary 
jurisdiction converred on them by the law of 
the sending State over all persons subject to 
the military law of thet State; 


(b) the authorities of the receiving State shall 
have jurisdiction over the members of a force 
or civilian component and their dependents 
with respect to offences committed within the 
territory of the receiving State and punish-~ 
able by the law of that State. 


2. (a) The military authorities of the sending State 
shall have the right to exercise exclusive jurisdiction over 
persons subject to the militery lew of that State with re- 
spect to offences, including offences relating to its secur 
ity, punishable by the law of the sending State, but not by 
the law of the receiving State. 

(ob) The authorities of the receiving State shell 
have the right to exercise exclusive jurisdiction over mem- 
bers of a force or civilian component and their devendents 
with respect to offences, including offences relating to the 
security of that State, punishable by its law but not by the 
law of the sending State. 

(c) For the purposes of this paragraph and of para- 
graon 3 of this Article a security offense against a State 
shall include 

(4) treason against the State; 

(44) sabotage, espionage or violation of any 
law relating to official secrets of that 
State, or secrets relating to the national 
defence of that State. 


3e In cases where the right to exercise jurisdiction is 
concurrent the following rules shall apply: 
(a) The military suthorities of the sending State 
shall have the primary right to exercise 


94 


o J nares 


toqwanr Nes OFan ,tF efeoeiwe 
. -etorras gn te anefelrete mit of a hed 
ev een? Veaertliva aad | 
| aii) areaey sa lovere oo fi 












eS 3S stone 3 “ie oat 
mw niicespant <n 


ater eseel Ts 
pl algal sty < Vi wes 
03023 aptinee eff Te 





=e ie % spanaiiren ! 
ati wo ANTE SR 
ot . aonno fT 
fer prsesags “eo, aaa ge 
ee aiirere or tenis eeaeite 


ae 


<i 









jurisdiction over a member of a force or of 

a civilian component in relation to 

(4) offences solely against the property or 
security of that State, or offences 
solely against the person or proverty 
of another member of the force or civil-~ 
fan component of that State or of a 
devendent; 

(41) offences arising out of any act or omis- 
Sion done in the performance of official 
duty. 

(b>) In the case of any other offence the suthori- 
ties of the receiving State shall have the 
primary right to exercise jurisdiction. 

(o) If the State having the primary richt decides 
not to exercise jurisdiction, it shall notify 
the authorities of the other State as scon 23 
practicable, The authorities of the other 
State having the primary right shall cive 
sympathetic consideration to a request from 
the authorities of the other State for 2 
waiver of its right in cases where that other 
State considers such waiver to be of particular 
importance. 


4, Tne foregoing provisions of this Article shell not 
laply any right for the military authorities of the sending 
State to exercise jurisdiction over persons who sare nationals 
of or ordinarily resident in the receiving State, unless they 
are members of tne force of the sending State. 


5. (a) The authorities of the receiving and sending 

States shall assist each other in the arrest of members of 
a force or civilian component or their dependents in the 
territory of the receiving State and in handing them over to 
the authority which is to exercise jurisdiction in accordance 
with the above vrovisions. 

(») The authorities of the receiving State shall 
notify promptly the military authorities of the sending State 
of the arrest of any member of a force or civilian component 
or a devendent. 

(ec) The custody of an accused member of a force or 
Civilian component over whom the receiving State is to exercise 
jurisdiction shall, if he is in the hands of the sending State, 
remain witn that State until he is charged by the receiving State. 
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6. (a) The suthorities of the receiving anc sending 
States cheall sssist each other in the carrying out of all 
necessary investigations into offences, and inthe collection 
and production of evidence, including the seizure enc, in 
proper cases, the handing over of objects connected with an 
offence. The handing over of such objects may, however, be 
made subject to their return within the time specified by 
one authority delivering them. 

(b) The authorities of the Contracting Parties 
shall notify one enother of the disposition of all cases in 
which there are concurrent rights to exercise jurisdiction. 


?. (a) A death sentence shall not be carried out in 
the receiving State by the authorities of the sending “tate 
4f the legislation of the receiving State does not provide 
for such punishment in ea similar case. 

(>) The authorities of the receiving State shell 
give sympathetic consideration to a request fron the sutnori- 
ties of the sending Stete for assistance in carrying out a 
sentence of imprisonment pronounced by the authorities of 
the sending Stete under the provision of this Article within 
the territory of the receiving State. 


8. Where an accused has been tried in accordance with 
the provisions of this Article by the authorities of one Con- 
tracting Party and has been ecquitted, or has been convicted 
and is serving, or has served, his sentence or has been 
pardoned, he may not be tried again for the same offence 
within the same territory by the authorities of another Con- 
tracting Party. However, nothing in this paragraph shall 
prevent the military authorities of the sending State fron 
trying a member of its forces for any violation of rules of 
discipline arising from an act or omission which constituted 
en offence for which he was tried by the authorities of another 
Contracting Party. 


9. Whenever a member of a force or civilian component 
or a dependent is prosecuted under the jurisdiction of a re- 
ceiving State he shall be entitled-~ 

(a) to a promt and speedy trial; 

(b) to be informed, in advance of trial, of the 
Specific charges made against hin; 

(ec) to be confronted with witnesses against hin; 
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{a} to heve sonpulsory vrocess for obtsininge wite 
nesses in his fevor, if they are within the 
jurisdiction of the receiving State; 

(e) to have lecal revresentation of his own choice 
for hie defence or to have free or assisted 
legal revresentation under the conditions vore~- 
veiling for the time being in the receiving 
State ¢ 

(f) if he considers it necessary, to have the 
services of a comnetent interpreter; and 

(ce) te communicate with o representative of the 
Government of the sending State and, when 
the rules of the court vermit, to heve such 
a representative vresent at his trial. 


10. (a) Segularly constituted military units or forma- 
tions of a force shall heve the risht to police any camps, 
establishments or other premises which they occupy as the 
result of an arzreement with the receiving State. The mili- 
tary police of the force may take all apprepriate measures 
to ensure the maintenance of order and security on sueh 
premises. 

(b) Outside these vremises, such military volice 
ehell be employed only subject to arranmwements with the au- 
thorities of the receiving State, and in liaison with those 
authorities, and in so far as such employment is necessary 
oe maintain diseipline and order among the members of the 

orce, 


ll. Zach Contracting Party shall seek such legislation 
as it deems necessary to enaure the adequate security end 
protection within ite territory of installations, equipment, 
property, records and official information of other Con- 
tracting Parties, and the punishment of persons who may 
contravene laws enacted for that purvose. 
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